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both from the regent and the Duke of Gloucester, 
who, in contempt of all policy, and justice, had 
endeavored, by an invalid marriage with Jac- 
queline countess of Hainault and Holland, to 
obtain provinces which Burgundy designed for 
himself. Yet the union of his sister with Bed- 
ford, the obligations by which he was bound, 
and most of all, the favour shewn by Charles 
VII. to the assassins of his father, kept him for 
many years on the English side, although ren- 
dering it less and less assistance. But at length 
he concluded a treaty at Arras, the 
which he dictated rather as a conquerer, than a 
subject negociating with his sovereign. (1435.) 
Charles, however, refused nothing for such an 
end; and in a very short time the Burgundians 
were ranged with the French against their old 
allies of England. 

It was now time for the latter to abandon those 
magnificent projects of conquering France, which 
temporary circumstances alone had seemed to 
render feasible. 
good fortune in the game of war, to render a 
people insensible to its gradual change, the En- 
glish could not persuade themselves that their 
affairs were irretrievably declining. Hence they 
rejected the offers of Normandy and Guienne, 
subject to the feudal superiority of France, 
which was made to them at the congress of Arras; 
and some years afterwards, when Paris with the 
adjacent provinces had been lost, the English 
ambassadors, though empowered by their private 
instructions to relax, stood upon demands quite 
disproportionate to the actual position of affairs. 
As foreign enemies, they were odious even in 
that part of France which had acknowledged 
Henry ; and when the Duke of Burgundy deserted 
their side, Paris and every other city were 
impatient to throw off the yoke. A feeble mon- 
archy, and aselfish council, ‘comple ted their ruin ; 
the necessary subsidies were raised with dif. 
ficulty, and, when raised; misapplied. It is a 
proof of the exhaustion of France, that Charles 
was unable, for several years, to reduce Nor- 
mandy or Guienne, which were so ill provided 
for defence.* At last he came with collected 
strength to the contest, and breaking an armistice 
upon slight pretences, within two years over- 
whelmed the English garrisons in each of these 

wrovinces. All the inheritance of Henry LI. and 

leanor, all the conquests of Edward IIL]. and 
Henry V. except Calais and a small adjacent 
district, were irrecoverably torn from the crown 
of England. A barren title, that idle trophy of 
disappointed ambition, was preserved, with 
strange obstinacy, to our own nee 

In these second English wars, we find little left 
of that generous fee ling which had, in general, 
distinguished the contemporaries of Edw ard JI. 
The very virtues which a state of hostility excites 
are not proof against its long continuance, and 
sink at last into brutal fierceness. Revenge and 
fear excited the two factions of Orleans and Bur- 
gundy toallatrocious actions. The troopsserving 
under partizans on detached expeditions, accord- 
ing to the system of the war, lived at free quar- 
ters on the people. The histories of the time are 


* Amelgard, from whose unpublished memoirs 
of Charles VII. and Louis XI. some valuable 
extracts are made in the Notices des Manuscrits, 
t. i. p. 403, attributes the delay in recovering 
Normandy solely to the king’s slothfulness and 
sensuality. In fact, the people of that province 
rose upon the English, and almost emancipated 
themselves with little aid from Charles. 


terms of 


But as it is a natural effect of 


CADIZ, OHIO, 


AUGU 


JST 15, 1835. 


At $2,50 per annum, 


full of their « crimes, W which fe rT heavies st, as is the 
common case, upon the unprotected peasantry. 
Even those laws of war, which the courteous 
sympathies of chivalry had enjoined, were swept 
awpy byamercilessfury. Garrisonssurrendering 
after a brave defence were put to death. In- 
stances of this are very frequent. Henry V. 
excepts Alain Blanchard, a citizen who had dis- 
tinguished himself during the siege, from the ca- 
pitulation of Rouen, and orders him to execution. 
At the taking of a town of Champagne, 
Luxemburg, the Burgundian general, stipulates 
that every fourth and sixth man should be at his 
discretion; which he exercises by causing them 
all to be hanged.* Four hundred English from 


*This John of Luxemburg, count de Ligny, 
was a distinguished Captain on the Burgundian 
side, and for a long time would not acquiesce in 
the treaty of Arras. He disgraced himself by 
giving up to the duke of Bedford his prisoner 
Joan of Arct for 10,000 frances. The famous 
Count de St. Pol was his nephew, and inherited 
his great possessions in the county of Vermandois. 


t(Joan p’Arc, whose exploits form one of the 
most brilliant adventures in modern history, was 
the daughter of a peasant in the village of Dom- 
remy, then situated on the western border of the 
territory of Loraine, but now comprehended 
within the department of the Meuse, in the 
north eastern corner of France. Her education 
did not enable her to read. She first employed 
herself as a spinner and seamstress, and after- 
wards hired herself as a servant at a public inn, 
of Neufchateau. 

From her childhood she had been a girl of a 
remarkably ardent and imaginative cast of mind. 
Possessed of great beauty. and formed, both by 


her personal attractions and by the gentleness of 
her disposition and manners, to be the delight of 


all with whom she associated, she yet took but 
little interest either in the amusements of those 
of her own age, or in any of the ordinary occur- 
rences of life. Her first, and for many years the 
all-absorbing passion was religion. Before she 
left her native village most of her leisure hours 
were spent in the recesses of a forest in the 
neighborhood. Here she conversed- not only 
with her own spirit, but in imagination also with 
the saints and the angels, till the dreams of her 
excited fancy assumed the distinctness of reality. 
She believed that she heard with her ears voices 
from heaven; the archangel Michael, the angel 
Gabriel, Saint Catharine and Saint Margaret—all 
seemed at different times to address her audibly. 
[n all this there is nothing inexplicable or even 
uncommom. The state of mind described has 
been in every age a frequent result of devotional 
enthusiasm. 

After some time another strong sentiment 
came to share her affections with religion—that 
of patriotism. During the political commotions, 
the history of which is above given, she ardently 
attached herself to the interest of Charles; view- 
ing it'as the cause of Heaven as well as of France. 
Martial feelings began to mix themselves with 
her religious enthusiasm—a union common and 
natural in those times, however incongruous it 
may appear in ours. Her sex, which excluded 
her from the profession of arms, seemed to her 
almost a degrading yoke, which it became her to 
disregard and to throw off. She applied herself 
accordingly to manly exercises, which at once 
invigorated her frame, and added a glow of finer 
animation to her beauty. In particular she 


John of 


in advance, free of postage. 


Pontoise, stormed by Charles VII. in 1441, are 
paraded in chains and naked through the streets 
of Paris, and thrown afterwards into the Seine. 


This infamous action cannot but be ascribed to 
the king. 
At the expulsion of the English, France 


the chaos with an altered char- 

features of government. The 
royal authority and supreme jurisdiction of the 
parliament were universally recognized. Yet 
there was a tendency towards insubordination 
left among the great nobility, arising in part from 
the remains of old feudal privileges, but still more 


emerged from 
acter and new 


from that lax administration, | which, in the con- 
vulsive struggles of the war, had been suffered 


acquired the art of managing her horse with the 
boldness and ll of the most accomplished cav- 
alier. 

It was on the 24th of February, 1429, 
Joan first presented herself before king Charles 
at Chinon, a town lying a considerable distance 
below Orleans on the south side of the Loire. 
She was dressed in male attire, and armed from 
head to foot; and in this disguise she had trav- 
elled in company with a few individuals whom 
she had persuaded to attend her one hundred 
and fifty leagues through a country in possession 
of the enemy. She told his Majesty that she 
came, commissioned by Heaven, to restore him to 
the throne of his ancestors. There can be little 
doubt that Charles himself, or some of his advisers, 
in the desperate state to which his affairs were 
reduced, conceived the plan of turning the pre- 
tensions of the enthusiast, wild as they might be 
deemed, to some account. Such a scheme was 
not nearly so unlikely to suggest itself, or so 
unpromising, in that age, as it would be in ours; 
as the resulg which followed in the present 
instance abundantly proves. At this time the 
town of Orleans, the pri neipal place of strength 
which still held out for Charles, and which formed 
the key to the only portion of the kingdom where 
his sway was acknowledged, was pressed by 
the besieging forces of the English, and reduced 
to the most hopeless extremity. weeks 
were spent in various proceedings intended to 
throw — the enterprise of the Maid such 
show divine protection as might give the 
Seeeleien effect to her appearance. At last, on 
the 29th of April, mounted on her white steed, 
and with her-standard carried before her, she 
dashed forward at the head of a convoy with 
provisions, and in spite of all the opposition of 
the enemy forced her way into the beleaguered 
city. This was the beginning of a rapid suc- 
cession of exploits which assumed the ehavas ter 
of miracles. In a few sallies she drove the 
besiegers from every post. Nothing could stand 
before her gallantry, and the enthusiasm of those 
who in following her standard believed that the 
invincible might of Heaven itself was leading 
them on. On the 8th of May the enemy, who 
had encompassed the place since the 12th of the 
preceding October, raised the siege, and retired 
in terror and disorder. From this date the 
English domination in France withered like an 
uprooted tree. Ina few days after followed the 
battle of Patay, when a great victory was won by 
the French forces under the command of the 
Maid over the enemy, conducted by the brave 
and able Talbot. 
the English were left 
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Some 


dead on the field; and 
\twelve hundred were taken prisoners, among 
whom was the general himself. Town after 
town now opened its gates to the victors, the 
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to prevail. In the south, were some considerable 
vassals, the houses of Foix, Albret, and Armag- 
nac, who, on account of théir distance from the 
seat of empire, had always maintained a very in- 
dependent conduct. The dukes of Britany and 
Burgundy were of a more formidable character, 
and might rather be ranked among foreign 
powers, than privileged subjects. The princes 
too of the royal blood, who, during the late reign, 
had learned to partake or contend for the man- 
agement, were ill-inclined towards Charles VII., 
himself jealous, from old recollections, of their 
ascendency. They saw that the Constitution 
was verging rapidly towards an absolute mon- 
archy, from the direction of which they would 
studiously be excluded. This apprehension gave 
rise to several attempts at rebellion during the 
reign of Charles VII. and to the war, commonly 
entitled, for the public Weal (du bien public), 
under Louis XI. Among the pretences alleged 
by the revolters in each of these, the injuries of 
the people were not forgotten;* but from the 
people they received small support. Weary of 
civil dissension, and anxious for a strong gov- 
ernment to secure them from depredation, the 
French had no inducement to entrust even their 
real grievances to a few malcontent princes, 
whose regard for the common good they had 
much reason to distrust. Every circumstance 
favoured Charles VII. and his son in the attain- 
ment of arbitrary power. The country was 
pillaged by military ruffians. Some of these had 
been led by the dauphin to a war in Germany, 
but the remainder still infested the high roads 
and villages. Charles established his companies 
of ordinance, the basis of the French regular 
army, in order to protect the country from such 
depredators. They consisted of about nine 
thousand soldiers, all cavalry, of whom fifteen 
hundred were heavy-armed, a force not very 
considerable, but the first, except mere body- 
guards, which bad been raised in any part of 
Europe, as a national standing army. These 
troops were paid out of the produce of a perma- 
nent tax, called the taille; an innovation still 
more important than the former. But the present 
benefit cheating the public, now prone to sub- 
missive habits, little or ne opposition was made ; 
except in Guienne, the inhabitants of which had 
speedy reason to regret the mild government of 


English garrison retiring in general without a 
blow. Onthe 16th of July Rheims surrendered ; 
and the following day Charles was solemnly con- 
secrated and crowned in the cathedral there. 
Having now, as she said, fulfilled her mission, 
the Maid of Orleans petitioned her royal master 
to suffer her to return to the quiet and obscurity 
of her native village and her former condition. 
Charles’ entreaties and commands unfortunately 
wevailed upon her to forego this resolution. 
lonours were now lavishly bestowed upon her. 
A medal was struck in celebration of her 
achievements, and letters of nobility were grant- 
ed to herself and to every member of her family. 
Many gallant exploits illustrate her subsequent 
history. But the limits of a note forbid further 
detail. Her fate is made known above. This 
outline is extracted from a history of Joan in the 
Penny Magazine.|—-Ep. Hist. Lis. 

*The confederacy formed at Nevers in 1441, 
by the dukes of Orleans and Bourbon, with many 
other princes, made a variety of demands, all 
relating to the grievances which different classes 
of the state, or individuals among themselves, 
suffered under the administration of Charles. 
These may be found at length in Monstrelet, and 
are acurious document of the change which was 
then working in the French constitution. In his 
answer, the king claims the right, in urgent 


cases, of levying taxes without the consent of 


the States-general. 


England, and vainly endeavoured to return to 
its protection.* 

It was not long before the new despotism ex- 
hibited itself in its harshest character. (1461.) 
Louis XI. son of Charles VII. who, during his 
father’s reign, had been connected with the 
discontented princes, came to the throne greatly 
endowed with those virtues and vices which 
conspire to the success of a king.. Laborious 
vigilance in business ; contempt of pomp, affability 
to inferiors, were his excellencies; qualities 
especially praiseworthy in an age characterised 
by idleness, love of pageantry, and insolence. 
To these virtues he added a perfect knowledge 
of all persons eminent for talents or influence 
in the countries with which he was connected ; 
and a well-judged bounty, that thought no 
expense wasted to draw them into his service 
or interest. In the fifteenth century this polit- 
ical art had hardly been known, except perhaps 
in Italy; the princes of Europe had contended 
with each other by arms, sometimes by treach- 
ery; but never with such complicated subtlety of 
intrigue. Of that insidious cunning, which has 
since been brought to perfection, Louis XI. may 
be deemed not absolutely the inventor, but the 
most eminent improver; and its success has led 
perhaps to too high an estimate of his abilities. 
Like most bad men, he sometimes fell into his 
own snare, and was betrayed by his confidential 
ministers, because his confidence was generally 
reposed in the wicked. And his dissimulation 
was so notorious, his tyranny so oppressive, that 
he was naturally surrounded by enemies, and 
had occasion for all his craft to elude those} 








rebellions and confederacies which might per- 
haps not have been raised against a more uprig 


sovereign. At one time the monarchy was on 
the point of sinking before a combination, which 
would have ended in dismembering France. 
This was the league denominated the Public 
Weal, in which all the princes and great vassals 
ofthe Frenchcrown were concerned; the Dukes of 
Britany, Burgundy, Alencon, Bourbon, the count 
of Dunois, so renowned for his valor in the 
English wars, the families of Foix and Armagnac ; 
and, at the head of all, Charles Duke of Berry, 
the king’s brother and presumptive heir. So 
unanimous a combination was not formed with- 
out strong provocation from the king, or at least 
without weighty grounds for distrusting his 
intentions; but the more remote cause of this 

*The insurrection of Guienne, in 1452, which 
for a few months restored that province to the 
English crown, is no where adequately accounted 
for, except in the curious memoirs of Amelgard. 
It proceeded solely from the arbitrary taxes 
imposed by Charles VII. in order to defray the 
expenses of his regular army. The people of 
Bordeaux complained of »xactions not only con- 
trary to their ancient privileges, but to the pos- 
itive conditions of their capitulation. But the 
king was deaf to such remonstrances. The 
province of Guienne, he says, then perceived 
that it was meant to subject it to the same ser- 
vitude as the rest of France, where the leeches of 
the state boldly maintain, as a fundamental 
maxim, that the king has a right to tax all his 
subjects, how and when he pleases; which is to 
advance, that, in France, no man has any thing 
that he can call his own, and that the king can 
take all at his pleasure; the proper condition of 
slaves, whose peculium enjoyed by their master’s 
permission belongs to him, like their persons, and 
may be taken away whenever he chooses. Thus 
situated. the people of Guienne, especially those 
of Bordeaux, alarmed themselves, and excited 
by some of the nobility, secretly sought about for 
means to regain their ancient freedom; and hav- 
ing still many connexions with persons of rank 
in England, they negociated with them, &c. 


confederacy, as of those which had been raised 
against Charles VII., was the critical position of 
the feudal aristocracy from the increasing power 
of the crown. This war of the Public Weal was 
in fact astruggle to preserve their independence ; 
and from the weak character of the Duke of 
Berry, whom they would, if successful, have 
placed upon the throne, it is possible that France 
might have been in a manner partitioned among 
them, in the event of their success, or at least 
that Burgundy and Britany would have thrown 
off the sovereignty that galled them. 

The strength of the confederates in this war 
much exceeded that of the king; but it was not 
judiciously employed, and after an indecisive 
battle at Montlhery, they failed in the great 
object of seducing Paris, which would have 
obliged Louis to fly from his dominions. It 
was his policy to promise every thing, in trust 
that fortune would afford some opening to repair 
his losses, and give scope to his superior pru- 
dence. Accordingly by the treaty of Conflans, 
he not only surrendered afresh the towns upon 
the Somme, which he had lately redeemed from 
the Duke of Burgundy, but invested his brother 
with the duchy of Normandy, as his apanage. 

The term apanage denotes the provision made 
for the younger children of a king of France. 
This always consisted of lands and feudal 
superiorities, held of the crown by the tenure of 
peerage. It is evident that this usage, as it 
produced a new class of powerful feudatories, 
was hostile to the interests and policy of the 
sovereign, and retarded the subjugation of the 
ancient aristocracy. But an usage cceval with 
the monarchy was not to be abrogated, and the 
scarcity of money rendered it impossible to pro- 
vide for the younger branches of the royal family 
by any othermeans. It was restrained, however, 
as far as circumstances would permit. Philip 
IV. declared that the county of Poitiers, bestowed 
by him on his son, should revert to the crown on 
the extinction of male heirs. But this, though 
an important precedent, was not, as has often 
been asserted, a general law. Charles V. limited 
the apanages of his own sons to twelve thousand 
livres of annual value in land. By means of 
their apanages, and through the operation of the 
Salic law, which made their inheritance of the 
crown a less remote contingency, the princes of 
the blood royal in France were at all times (for 
the remark is applicable long after Louis XI.) 
a distinct and formidable class of men, whose 
influence was always disadvantageous to the 
reigning monarch, and, in general, to the people. 

No apanage had ever been granted in France 
so enormous as the duchy of Normandy. One 
third of the whole national revenue, it is declared 
was derived from thatrich province. Louis could 
not therefore, sit down under such terms, as with 
his usual insincerity, he had accepted at Conflans. 
In a very short time he attacked Normandy, and 
easily compelled his brother to take refuge in 
Britany ; nor were his enemies ever able to pro- 
cure the restitution of Charles’ apanage. During 
the rest of his reign, Louis had powerful coalitions 
to withstand ; but his prudence and compliance 
with circumstances, joined to some mixture of 
good fortune, brought hiin safely through his 
perils. The Duke of Britany, a prince of mod- 
erate talents, was unable to make any formidable 
impression, though generally leagued with the 
enemies of the king. The less powerful vassals 
were successively crushed by Louis with decis- 
ive vigour : the duchy of Alencon was confiscated ; 
the count of Armagnac was assassinated; the 
duke of Nemours, and the constable of St. Pol. a 
politician as treacherous as Louis, who had long 
betrayed both him and the duke of Burgundy, 
suffered upon the scaffold. The king’s brother, 
Charles, after disquieting him for many years, 
died suddenly in Guienne, (1472,) which had 
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finally been granted as his apanage, with strong 
suspicions of having been poisoned by the king’s 
contrivance. Edward IV. was too dissipated 
and too indolent to be fond of war; and, though 
he once entered France (1475) with an army 


more considerable than could have been expect- 


ed after such civil bloodshed as England had} 
witnessed, he was induced, by the stipulation of | 


a large pension, to give up the enterprise.* So 
terrible was stillin France the apprehension of an 


English war, that Louis prided himself upon no} 


part of his policy so much as the warding this 
blow. Edward shewed a desire to visit Paris, 
but the king gave him no invitation, lest, he 
said, his brother should find some handsome 


aim; Charles was too haughty to seek the fairest 
means of strengthening his party. An alliance 
of his daughter with the duke of Guienne, brother 
|of Louis, was what the malcontent princes most 
| desired, and the king most dreaded ; but Charles, 
either averse to any French connexion, or willing 
to keep his daughter’s suitors in dependence, 
would never directly accede to that, or any other 
proposition for her marriage. On Philip’s death, 
in 1467, he inherited a great treasure, which he 
soon wasted in the prosecution of his schemes. 
These were so numerous and vast, that he had | 
not time to live, says Comines, to complete them, 
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almost uninterrupted success had attended his 
enterprizes for a length of time, and rendered his 
disposition still more over-weening. His first 
| failure was before Nuz, a little town near Cologne, 
|(1474,) the possession of which would have made 
| him nearly master of the whole course of the Rhine, 
|for he had already obtained the landgraviate of 
Alsace. Though compelled to raise this siege, he 
succeeded in occupying, next year, the duchy of 
Loraine. But his overthrow was reserved for an 
enemy whom he despised, and whom none could 
have thought equal to the contest. The Swiss had 
given himsome slight provocation, (1476) for which 


/nor would one half of Europe have contented | they were ready to atone: but Charles was unused 


him. It was his intention to assume the title of 





to forbear; and perhaps Swisserland came within 


woman there, who might tempt him to return in| king; and the emperor Frederic Ill. was at one|his projects of conquest. At Granson in the 


a different manner. 


bribes in the interests of Louis, which the first of 


\the project was never renewed. 


Hastings, Howard, and/|time actually on his road to confer this dignity,| Pays de Vaud, he was entirely routed with more 
others of Edward’s ministers, were secured by| when some suspicion caused him to retire; and | disgrace than slaughter.* 


But, having reassem- 


It is evident | bled his troops, and met the confederate army of 


these did not scruple to receive at the same time | that if Charles’ capacity had borne any proportion | Swiss and Germans at Morat near Berne, he was 


from the Duke of Burgundy. 


| to his pride and courage, or if a prince less politic 


j|again defeated with vast loss. On this day the 


This was the most powerful enemy whom the|than Louis XI. had been his contemporary in | power of Burgundy was dissipated: deserted by 


craft of Louis had to counteract. 
of the feudal system, when the house of Capet 


|been lost to the monarchy. For several years 


In the last days| France, the province of Burgundy must have| his allies, betrayed by his mercenaries, he set his 


life upon another cast at Nancy, desperately 


had almost achieved the subjugation of those|these great rivals were engaged, sometimes in| giving battle to the duke of Loraine with a small 
proud vassals among whom it had been originally | endeavours to over-reach each other ; but Charles, | dispirited army, and perished in the engagement. 
numbered, a new antagonist sprung up to dis-|though not much more scrupulous, was far less | (1477.) 


pute the field against the crown. John, king of 
France, granted the duchy of Burgundy, by way 
of apanage, to his third son, Philip. 
marriage with Margaret, heiress of Louis, count 


,|an adept in these mysteries of politics than the 
| king. 
By his| 


of Flanders, Philip acquired that province, Artois,| presented (I speak of all Charles’ dominions 


the county of Burgundy, (or Franche comte,) and 
the Nivernois. Philip the Good, his grandson, 
who carried the prosperity of this family to its 
height, possessed himself, by various titles, of the 
several other provinces which compose the 
Netherlands. hese were fiefs of the empire, 
but lately not much dependent upon it, and 
alienated by their owners without its consent. At 
the peace of Arras, the districts of Macon and 
Auxerre were absolutely ceded to Philip, and 
great part of Picardy conditionally made over to 
him, redeemable on the payment of four hundred 
thousand crowns. These extensive, though not 
compact dominions, were abundant in population 
and wealth, fertile in corn, wine, and salt, and 
full of commercial activity. Thirty years of 
peace, which followed the treaty of Arras, with 
a mild and free government, raised the subjects 
of Burgundy to a degree of prosperity quite un- 
paralleled in those times of disorder; and this 
was displayed in sumptuousness ‘of dress and 
feasting. The court of Philip and of his son 
Charles was distinguished for its pomp and riches, 
for pageants and tournaments; the trappings of 
chivalry, perhaps without its spirit ; for the military 
character of Burgundy had been impaired by long 
tranquility. 

During the lives of Philip and Charles VII., 
each understood the other’s rank, and their amity 
was little interrupted. But their successors, the 
most opposite of human kind in character, had 
one common quality, ambition, to render their 
antipathy more powerful. Louis was eminently 
timid and suspicious in policy ; Charles intrepid 
beyond all men, and blindly presumptuous; 
Louis stooped to any humiliation to reach his 

*The army of Edward consisted of 1,500 men 
at arms, and 14,000 archers: the whole very well 
appointed. There seems to have been a great 
expectation of what the English would do, and 
great fears entertained by Louis, who grudged 
no expense to get rid of them. 

tin the investiture granted by John to the first 
Philip of Burgundy, a reservation is made, that 
the royal taxes should be levied throughout that 
apanage. But during the long hostility between 
the kingdom and duchy, this could not have 
been enforced: and by the treaty of Arras, Charles 
surrendered all right to tax the duke’s dominions. 


junder the common name, Burgundy,) a very 
|exposed frontier on the side of Germany and 
| Swisserland, as well as France; and Louis ex-| 


|erted a considerable influence over the adjacent 
|princes of the empire, as well as the united 
| cantons. 
|city, had for a long time been continually rebell- 
|ing against their bishops, who were the allies of | 
| Burgundy ; Louis was of course not backward to 
foment their insurrections; which sometimes 


|sovereign. Liberty never wore a more unamiable 
;countenance than among these burghers; who 
}abused the strength she gave them by cruelty 
}and insolence. Ghent, when Froissart wrote, 
;about the year 1400, was one of the strongest 
cities in Europe, and would have required an 
|army of two hundred thousand men, to besiege 
It on every side, so as to shut up all access by 
\the Lys and Scheldt. It contained eighty thou- 
sand men of age to bear arms; a calculation 
| Which, although as I presume, much exaggerated, 
is evidence of great actual populousness. Such 
|a city was absolutely impregnable, at a time 
|when artillery was very imperfect, both in its 
|construction and management. Hence, though 
the citizens of Ghent were generally beaten in 
\the field with great slaughter, they obtained tol- 
\erable terms from their masters, who knew the 
danger of forcing them to a desperate defence. 
No taxes were raised in Flanders, or indeed 
throughout the dominions of Burgundy, without 
consent of the three estates. In the time of 
| Philip, not a great deal of money was levied upon 
ithe people; but Charles obtained every year a 
| pretty large subsidy, which he expended in the 
/hire of Italian and English mercenaries.* An 
_ Siclndilchiedebanielpclleke . 
| *It was very reluctantly that the Flemings 
|granted any money. Philip once begged for a 
|tax on salt, promising never to ask any thing 
|more; but the people of Ghent, and, in imitation 
‘of them, the whels county refused it. Upon his 
| pretence of taking the cross, they granted him a 
\subsidy, though less than he had requested, on 
\condition that it should not be levied, if the 
‘crusade did not take place, which put an end to 





The people of Liege, a very populous | the two first mentioned. 


Now was the moment, when Louis, who had 
held back while his enemy was breaking his 


Notwithstanding the power of Burgundy, there | force against the rocks of Swisserland, came to 
| Were some disadvantages in its situation. It 


gather a harvest which his labour had not reaped. 
| Charles left an only daughter, undoubted heiress 
|of Flanders and Artois, as well as of his dominions 
jout of France; but whose right of succession to 
the duchy of Burgundy was more questionable. 
Originally the great fiefs of the crown descended 
|to females; and this was the case with respect to 
But John had granted 
Burgundy to his son Philip by way of apanage; 
and it was contended, that apanages reverted to 
the crown in default of male heirs. In the form 
of Philip’s investiture, the duchy was granted to 


| 
| 
| 


|gave the dukes a great deal of trouble. The|him and his lawful heirs, without designation of 
|\Flemings, and especially the people of Ghent, | 
|had been during a century noted for their repub- 
\lican spirit and contumacious defiance of their | 


isex. The construction therefore must be left to 
|the established course of law. This, however, 
was by no means acknowledged by Mary, 
|Charles’ daughter, who maintained; both that 
no general law restricted apanages to male heirs; 
and that Burgundy had always been considered 
|as a feminine fief, John himself having possessed 
|it, not by reversion as a king, (for the descendants 
lof the first dukes were then living,) but by 
|inheritance derived through females.t Such ~:as 


\the attempt. The states knew well, that the 
duke would employ any money they gave him in 
‘keeping up abody of gens d’armes, like his 
ngighbour the king of France; and, though the 
want of such a force exposed their country to pil- 
lage, they were too good patriots to place the means 
of enslaving it in the hands of their sovereign. 

*A famous diamond, belonging to Charles of 
Burgundy, was taken in the plunder of his tent 
by the Swiss at Granson. After several changes 
of owners, most of whom were ignorant of its 
value, it became the first jewel in the French 
| crown. 

¢It is advanced with too much confidence 
by several French historians, either that the 
ordinances of Philip IV. and Charles V. con- 
stituted a general law against the descent of 
| apanages to female heirs, or that this was a fun- 
idamental law of the monarchy. The latter 
position is refuted by frequent instances of female 
succession ; thus Artois had passed by a daughter 
lof Louis le Male into the house of Burgundy. 
As to the above mentioned ordinances, the first 
applies only to the county of Poitiers; the second 
does not contain a syllable that relates to succes- 
sion. The doctrine of excluding female heirs 
was more consonant to the pretended Salic law, 





jand the recent principles as to inalienability of 
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this question of succession between Louis XI. 
and Mary of Burgundy, upon the merits of whose 
pretensions I will not pretend altogether to 
decide; but shall only observe, that if Charles 
had conccived his daughter to be excluded from | 
this part of his inheritance, he would probably 
at Contlans where he treated upon 
the vantage-ground, have attempted at least to 
obtain a renunciation of Louis’ claim. 

There was one obvious mode of preventing all | 
furthercontest, and of aggrandizing the French| 
monarchy far than by = reunion of Bur-| 
gundy—this was the marriage of Mary with the 
dauphin, which was ardently w wished in France. 
W hatever obstacles might occur to this connexion, 
it was natural to expect on the opposite side, | 
from Mary’s repugnance to an infant husband, 
or from the jealousy which her subjects were | 
likely to entertain, of being incorporated with a 
country worse governed than their own. The 
arts of Louis would have been well employed in 
smoothing these impediments. But he chose to 
sieze upon many towns in those critical 
circumstances, lay exposed to him, and stripped 
the young duchess of Artois and Franche Comte. 
Expectations of the marriage he sometimes held 
out, but, as it seems, w ithout sine rity. Indeed 
he contrived irreconcilably to alienate Mary by 
a shameful perfidy, betraying the ministers 
whom she had entrusted upon a secret mission, | 
to the people of Ghent, who put them to the 
torture, and afterwards to death, in the presence 
and amidst the tears and supplication of their mis- | 
tress. Thus the French alliance becoming odious 
in France, this princess married Maximilian of Aus- 
tria, son of the emperor Frederic: (1477) a connex- 
ion which Louis strove to prevent, though it was 
impossible then to foresee that it was ordained to} 
retard the growth of France, and to bias the fate |life, in which he had more enjoyment than 
of Europe during three hundred years. The war | uneasiness, were numbered, they would be found 
lasted till after the death of Mary, who left one|very few; and at least that they would be twenty 
son Philip, and one daughter Margaret. By a|of sorrow for every one of pleasure.” 
treaty of peace concluded at Arras, in 1482, it was| Charles VIII. was about thirteen years old 
agreed, that this daughter should become the|when he succeeded his father Louis. Though 
dauphin’ s wife, with Franche Comte and Artois, | the law of France fixed the majority of her kings 
which Louis held already, for her dowry, to be|at that age, yet it seems not to have been strictly 
restored in case the marriage should not take ef- |regarded on this occasion; and at least Charles 
fect. The homage of Flanders, and appellant} was a minor by nature, if not bylaw. (1483.) A 
jurisdiction of the parliament over it, were re-|contest arose therefore for the regency, which 
served to the crown. Louis had entrusted to his daughter Anne, wife 

Meanwhile Louis was lingering in disease and | of the lord de Beaujeu, one of the Bourbon family. 
torments of mind, the retribution of fraud and|The duke of Orleans afterwards Louis XII., 
tyranny. ‘Two years betore his death, he was|claimed it as presumptive heir of the crown, and 
struck with an y, from which he never| was seconded by most of the princes. Anne, 
wholly recovered. As he felt his disorder in- | however, maintained her ground, and ruled 
creasing, he shut himself up in a palace near|France for several years in her brother’s name 
Tours, to hide from the world the knowledge of} with singular spirit and address, in spite of the 
his decli His solitude was like that of Tiberius | rebellions which the Orleans party raised up 
at Caprew, full of terror and suspicion, and deep |against her. These were supported by the duke | 
consciousness of universal hatred. All ranks, he | of Britany, the last of the great vassals of the crown | 
well knew, had their several injuries to remember: iw hose daught r,as he had no male issue, was the 
the clergy, whose liberties he had sacrificed to|object of as many suitors as Mar y of Burgundy. 
the see of Rome, by r¢ ne the Pragmatic sanc-| The duchy of Britany was peculiarly circum- 
tion of Charles VII.; the princes, whose blood he | stanced. The inhabitants, whether sprung from 
had poured upon i scaffolds; the parliament, | the ancient republicans of Armorica, or, as some 
whose course of justice he had turned aside; the | have thought, from an emigration of our islanders 
commons, who groaned under his extortion, and | during the Saxon invasion, had never belonged 
were plundered by his soldiery.* The palace, |to the body of the French monarchy. They were 
fenced with portcullises and spikes of iron, was | governed by their own princes and laws; 
guarded by archers and cross-bow men, who shot 


at any that approached by night. Few entered 
nus den; but to them he showed himself in a 
|magnificent apparel, contrary to his former cus- 
tom, hoping thus to disguise the change of his 
meagre body. He distrusted his friends and 
kindred, his daughter and his son, the lasi of 
'whom he had not suffered even to read or write, 
lest he should too soon become his rival. Noman 

ever so much feared death, to avert which he 
meoped to every meanness and sought every 
remedy. His physician had sworn, that if he 
were dismissed, the king would not survive a 
week; and Louis, enfeebled by sickness and 
terror, bore the rudest usage from this man, and 
endeavoured to secure his services by vast 
rewards. Always credulous in relics, though 
seldom restrained by superstition from any crime,* 
he eagerly bought up treasures of this sort, and 
even procured a Calabrian hermit of noted sanc- 
tity, to journey as far as Tours in order to restore 
his health. Philip de Comines, who attended 
him during this infirmity, draws a parallel be- 
tween the torments he then endured, and those 
|he had formerly inflicted on others. Indeed the 
whole of his life was vexation of spirit. ‘* I have 
known him, says Comines, and been his servant 
|in the flower of his age, and in the time of his 
greatest prosperity; but never did I see him 
without uneasiness and care. Of all amusements 
he loved only the chase, and hawking in its 
\season. And in this he had almost as much 
uneasiness as pleasure; for he rode hard and got 
up early, and sometimes went a great way, and 
regarded no weather: so that he used to return 
very weary, and almost ever in wrath with some 
one. I think that from his childhood he never 
had any respite of labour and trouble to his death. 
And I am certain that if all the happy days of his 


or Peronne, 


more 


as as, 


r 
4 


appopies 
ppoplex 


ne, 


to the Merovingian kings. In the ninth century, 


domain, than to the analogy of feudal rules and} 
prece dents 

*See are smarkable chapter in Philip de Comines, 
l. iv. c. 19. wherein he tells us that Charles VI./ violate his oath. The constable St. Pol, 
had never raised more than 1,800,000 francs a| Louis invited with many assurances to court, 
year in taxes; but Louis XI. at the time of his| bethought himself of requiring this oath before he 
death, raised 4,700,000, exclusive of some mil- | trusted his promises, which the king refused ; 
itary impositions. In this chapter he declares! and St. Pol prudently staid away. Some report, 
his opinion, that no king can justly levy money | that he had asimilar respect for a leaden image of 
on his subjects without their consent, and repels!the virgin. ‘A perjured prince a leaden saint 
all common arguments to the contrary. 'revere.” 


*An exception to this was when he swore by 


se>5 ; : ; 
the cross of St. Lo, after which he feared to 
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though | 
tributary, perhaps, as the weaker to the stronger, | 


whom | 


| neither 


the dukes of Britany did homage to Charles the 
Bald, the right of which was transferred after- 
wards to the dukes of Normandy. This formality, 
at that time no token of real subjection, led to 
consequences beyond the views of either party. 
For when the feudal chains, that had hung so 
loosely upon the shoulders of the great vassals, 
began to be straightened by the dexterity of the 
court, Britany found itself drawn among the rest 
to the same centre. The old privileges of inde- 
pendence were treated as usurpation ; the dukes 
were menaced with confiscation of their fief, 
their right of coining money disputed, their 
jurisdic tion impaired by appe: als to the parliament 
of Paris. However, they stood boldly upon their 
right, and always refused to pay liege-homage, 
which implied an obligation of service .to the 
lord, in contradistinction to simple homage, which 
was a mere symbol of feudal independence. 

About the time that Edward III. made preten- 
ision to the crown of France, a controversy some- 
what resembling it rose in the duchy of Britany, 
between the families of Blois and Montfort. This 
led to a long and obstinate war, connected all 
along, as a sort of underplot, with the great drama 
of France and England. At last Montfort, Ed- 
ward’s ally, by the defeat and death of his antag- 
onist, obtained the duchy, of which Charles V. 
soon after gave him the investiture. This prince 
and his family were generally inclined to English 
|connexions; but the Bretons would seldom per- 
jmit them to be effectual. Two cardinal feelings 
guided the conduct of this brave and faithful 
people; the one, an attachment to the French 
ination and monarchy, in opposition to foreign 
enemies; the other, a zeal for their own privileges, 
and the family of Montfort, in opposition to the en- 
croachments of the crown. In Francis II. the pre- 
sent duke, the male line of that family was about to 
be extinguished. Hisdaughter Anne was natural- 
ly the object of many suitors, among whom were 
particularly distinguished the Duke of Orleans, 
who seems to have been preferred by herself; the 
lord of Albret, a member of the Gascon family of 
Foix, favored by the Breton nobility, as most like- 
ly to preserve the peace and liberties of their coun- 
try, but whose age rendered him not very accepta- 
ble to a youthful princess; and Maximilian, king 
of the Romans. Britany was rent by factions, a and 
overrun by the armies of the regentof France, who 
| did not lose this opportunity of interfering with its 
domestic troubles, and of persecuting her private 
enemy, the duke of Orleans. Anne of Britany, 
}upon her father’s death, finding no other means 
lof escaping the addresses of Albret, was married 
by proxy, to Maximilian. This how ever aggra- 
| vate .d the evils of the country, since France was 
lresolved at all events to break off so dangerous a 
‘connexion. (1489.) Andas Maximilian himself 
| was unable or took not sufficient pains to relieve 
his betrothed wife from her embarrassments, she 
was ultimately compelled to accept the hand of 
‘Charles VIII. He had long been engaged by the 
| treaty of Arras, to marry the daughter of Maximi- 
|lian, and that princess was educated at the French 
court. But this engagement had not prevented 
several years of hostilities, and continual intrigues 
with the towns of Flanders against Maximilian. 
The double injury which the latter sustained 
in the marriage of Charles with the heiress of 
Britany seemed like ‘ly to excite a protracted 
contest; but the king of France, who had other 
objects in view, and perhaps was conscious that 
he had not acted a fair part, soon came to an 
accommodation, by which he restored Artois and 
Franche Comte. (1452.) 

France was now consolidated into a great 
kingdom ; the feudal system was at an end. The 
spirit of Philip Augustus, the paternal wisdom of 
St. Louis, the policy of Philip the Fair, had laid 
the foundations of a powerful monarchy, w hich, 
the arms of England, nor seditions ot 
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Paris, nor rebellions of the princes were able to| were the institutions of the people who over- 


shake. Besides the original fiefs of the French 
crown, it had acquired two countries 
the Rhone, which properly depended onls upon | 
the empire, Dauphine, under Philip of Valois, | 
by the bequest of Humbert, 
and Provence, under Louis XI. 
of Anjou.* (1481.) Thus having 
herself, if I may use the phrase, and no longer 
apprehensive of any foreign enemy, France 
prepared, under a monarch flushed with sanguine 
ambition, to carry her arms into other countries, 
and to contest the prize of glory and power upon 
the ample theatre of Europe. 


CHAPTER II. 


ON THE FEUDAL SYSTEM, ESPECIALLY IN FRANCE. 


PART I. 

State of ancient Germany—Effects of the conquest of Gaul by 
the Franks—Tenures of Land—Distinction of Laws—Consati 
tution of the ancient Frank monarchy—Gradual establis!iment 
of Feudal Tenures—Principles of a Feudal Relation—Cere 
monies of Homage and investiture—Military Service—Feuda! 
Incidents of Relief, Aid, Wardship, &c. 
Fiefs—Feudal Law books. 


GERMANY 





in the age of Tacitus, was divided 


among a number of independent tribes, differing | 


greatly in population and importance. ‘Their 
country, overspread with forest and morasses, 
afforded little arable land, 
that littke was inconstant. Their occupations 
were principally the chase and pasturage; with- 
out cities, or even any contiguous dwellings. 
They had kings, elected out of particular families; 
and other chiefs, 
of justice, whom merit alone recommended to 
the public choice. But the power of each was 
greatly limited; and the decision of all leading 
questions, though subject to the previous delib- 

eration of the chieftains, sprung from the free | 
voice of a popular assembly. The principal men, | 
however, of a German tribe, fully partook of that 
estimation which is always the reward of valor, 
and commonly of birth. They were surrounded 
by a cluster of youths, 
bitious of the nation, their pride at home, their 
protection in the field; whose ambition was flat- 
tered, or gratitude conciliated, by such presents 

as a leader of barbarians could confer. These 


*Provence, like Dauphine, was changed from a 
feudal dependency to a sovereignty, in the 
weakness and dissolution of the kingdom, of Arles, 
about the early part of the eleventhcentury. Ly 
the marriage of Douce, heiress of the first line of | 
sovereign counts, with Raymond Berenger, count | 
of Barcelona, in 1112, it passed into that dis- 
tinguished family. 
usurped by Alfonso II. king of Arragon, a rela- 
tion, but not heir, of the house of 
Alfonso bequeathed Provence to his second son, 
of the same name, from whom it 
Raymond Berenger IV. This count dying 
out male issue in 1245, his youngest 
Beatrice took possession by virtue of her father’s 
testament. 
by other claimants, and especially by Louis LX. 
who had married her elder sister, she compro- 
mised differences by marrying Charles of Anjou, 
the king’s brother. The family of Anjou reigned 
in Provence, as well as in Naples, till the death 
of Joan in 1382, who having no childre n, adopted 
Louis duke of Anjou, brother of Charles V: as her 
successor. This second Angevin line ended in 
1481 by the death of Charles [Tl]. though Renier | 
duke of Loraine, 


with- 


the M ist ofits prines $3] 
by that of Charles | 
conquered | 


and the cultivation of 


In 1167 it was occupied or| 
Be renger. | 
descended to} 
daughter | 


But this succession being disputed | 


IDAL 


|threw the empire of Rome, congenial to the spir- 
be yond lit of 


| 
| 


was 





SYSTE) 
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infant societies, and such as travellers have 
found among nations in the same stage of 
ners throughout the world. And, although in 
the lapse of four centuries between the ages of 
Tacitus and Clovis, some change may have been 
wrought by long intercourse with the Romans, 


| yet the foundations of their political system were 


unshaken. 

When these tribes from Germany and the 
neighboring countries poured down upon the 
empire, and began to form permanent settlements, 
they made a partition of the lands in the con- 
quered provinces between themselves and the 
original possessors. The Burgundians and Visi- 
goths took two-thirds of their respective con- 
quests, leaving the remainder to the Roman pro- 
prietor. Each Burgundian was quartered, under 
the gentle name of guest, upon one of the former 


| tenants, whose reluctant hospitality confined him 


—Different species of | 


| 


|in the laws or history of the Franks. 


to the smaller portion of his estate. The Van- 
dals in Africa, a more furious race of plunderers, 
seized all the best lands. The Lombards of Italy 
took a third part of the produce. We cannot 
discover any mention of a similar arrangement 
It is, how- 
by public allot- 
of the 


ever, clear, that they occupied, 
ment, or individual pillage, a great portion 
lands of France. 

The estates possessed by the Franks, as their 
property, were termed alodia; a word, which is 


lsometimes restricted to such as had descended 


both for war and administration | 


| 


| was the cause 
| disputed. 


by inheritance.* These were subject to no bur- 
then except that of public defence. They pass- 
'ed to all the children equally, or, in their failure, 
lto the nearest kindred. But of these alodial pos- 
sessions, there was a partic ular species, denomi- 
nated Salic, from which females were ex pre -ssly 
excluded. What these lands were, and what 
of the exclusions, has been much 
No solution seems more probable, 


|than that the ancient lawgivers of the Salian 


the most gallant and am | Franks st prohibited females from inheriting the 


lands assigned to the nation upon its conquest of 


man- 


|Gaul, both in compliance w ith their ancie nt ust i- | 


le very proprietor. 


| 


| bound to the public defence, 


| 





lin ancient histories, 


|ges, and in order tosecure the military service of 
But lands subseque ntly acqui- 
yy purchase or other means, though equally 
were relieved from 
and presumed not to 


red, t 


the severity of this rule, 
belong to the class of Salic. Hence, in the Rip- 
| uary law, the code of a tribe of Franks settled 
upon the banks of the Rhine, and diffe ring rather 
‘in words than in substance from the Salic law, 
which it serves to illustrate, it is said, that a 
woman cannot inherit her grandfather’s estate, 
(hereditas aviatica,) distinguishing such family 
property from what the father might have acqui- 
re rd. 
same effect. There existed, however, a right of 
setting aside the law, and admitting females to 
succession by testament. In the code too of the 
3urgundians, the lands of partition (sortes Bur- 
gundionum) were restricted to male heirs. 


And Marculfus uses expressions to the | 


But | 


*Alodial lands are commonly opposed to bene-| 


ficiary or feudal; the former being strictly propri- 
etary, while the latter depended upon a superior. 
In this sense the word is of continual recurrence 
laws, and instruments. It 


|sometimes however bears the sense of inheritance: 


who was descended through a| 6 


| and this seems to be its 


meaning in the famous 


62d chapter of the Salic law. 


female, had a claim which it does not seem easy | charte rs of the eleventh century, hereditary fiefs 


to repel by argument. 
for Louis XI. to whom Charles III. had bequeath- 


ed his rights, to repel it by force, and accordingly |a christian prince, 
was perma- | Gaul. 


took possession of Provence, which 


It was very easy however | 4re frequently termed alodia. 





AGES. 


Visigoth admitted 
the w inherit 
A controversy has | 
as to the condition of 


the 


to 


women 
ance. 


On eyual teri 








hole 
een maintained in France, 


the Romans, or rather, the 


provincial inhabitants of Gaul, after the invasion 
of Clovis. But neither those who have consid- 
ere rd the Franks as barbarian cor querors, ensla- 


ving the former possessors, nor the Abbe du Bos, 


in whose theory they appear as allies and f 


inmates, are warranted by historical facts. On 
the one hand, we find the Romans not only pos- 
sessed of property, and governed by th own 
laws, but admitted to the royal favor, and 

highest offices; while the bishops and clergy, 
who were peau of that nation,* grew up 
continually in popular estimation, in riches, d 





in te mporal sway. ‘Yet itis undeniable, that a 
marked line was drawn at the outs 
conquerors and the conquered. 
class of Romans retained ¢ 

yet there was another, called tributary, who seem 
to have cultivated those of the 


the 


states Of their 


Sane I ang - y 
I ranks, ana Were 









scarcely raised above the condition of pred 

servitude. But no distinction can be more une- 
quivocal, than that which was established between 
the two nations, in the weregild or co posi i 
for homicide. Copital punishment fo irderx 
was contrary to the spirit of the Franks, who, 
like most barbarous nations, would have thoug 

the loss of one citizen ill repaired by that of 
another. The weregild was | 1e relations 
of the slain, according to a kk This was 
fixed by the Salic law at six hundred solidi for an 
Antrustion of the king; at three hundred for a 
Roman conviva regis (meaning aman of sufficient 
rank to be admitted to the royal tabl wo 


hundred for a common Frank; at hundred 
for a Roman possessor of land 
for a tributary, or cultivator of another’s property. 
In Burgundy, where religion and length of s 
tlement had introduced 

was punished with death. 


and at iorty-iive 


¢ 
murder 
? 
i 


persona 


rent ideas, 


but 


aiilt 


a r ' 








Injuries were compensated, as amoung the Franks, 
by a fine, graduated according to the rank and 
nation of the aggrieved party. 

The barbarous conquerors of Gaul and Italy 
were guided by notions very different from those 
of Rome, who had imposed h«r own laws upon 
all the subjects of her empire. Ad hering in 
general to their ancient customs without desire 
of improvement, they left the former inhabitanta 
in unmolested enjoyment of their civil instiiu- 
tions. The Frank was iudged by the Sal.c oi 


Theo- 
uan and 
each fol- 
Bureundian, 


eo . 
tnat ol 


Ro: 


Ripuary code; the Gaul followed 
dosius. This grand distinction 
barbarian, according to the law which 
lowed, was common to the Fran k, 
and Lombard kingdoms. But the Osirogoths, 
whose settlement in the ——- and advance in 
civility of manners were earlier, inclined 
sert their old usages, an da adoy rt the Ro nan juris- 


Oo} 


to de- 


prudence. The laws of the Vi isigoths too were 
compiled by bishops upon a Ron nan foundation, 
and desig ned as an uniform code, by which both 
*Some bishops, if we may judge by their bar- 
| barous names, and other circumstanccs, were no 
Romans. But no distinction was made among 


them on this account. The composition for the 


|murder of a bishop was nine hundred solidi; fo 


Hence, in the! 


tThe Salic laws appear to have been framed by | 


and after the conquest of 
are therefore not older than Clovis. 


They 


nently united to the crown by letters patent of| Nor can they be much later, since they were al-| 
| tered by one 


Charles VIII. in 1486. 


of his sons. 


1 


that of a priest, six hundred of the same coin. 

+Murder and robbery were nude capital by 
Childebert, king of Paris; Francus was to be 
sent for trial in the royal ¢ court, dehilior 


persona 
fr ’ 


in loca pendatur. I am inclined to think, that 





the word Francus does not absolutely refer to the 
nation of the party; but rather to his rank, as 
opposed to debdilior persona; and consequently, 
that it had already acquired the sense of fr eeman, 





or free born (ingenuus), wh is perhaps its 


strict meaning. Du Gange, voc. Francus, ¢ enti 


| the passage in this sense. 
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nations should be governed. The name of Gaul 
or Roman was not entirely lost in that of French- 
man, nor had the separation of their laws ceased, 


even in the provinces north of the Loire, till| 


after the time of Charlemagne. Ultimately, how- 
ever, the feudal customs of succession, which 
depended upon principles quite remote from 


Sa . ° ° | 
those of the civil law, and the rights of territorial 


justice which the barons came to possess, con- 
tributed to extirpate the Roman jurisprudence 
in that part of France. But in the south, from 
whatever cause, it survived the revolution of the 
middle ages; and thus arose a leading division of 
that kingdom into pays contumiers and pays du 
droit ecrit ; the former regulated by a vast variety 
of ancient usages, the latter by the civil law.* 
The kingdom of Clovis was divided into a 
number of districts, each under the government 
of acount, a name familiar to Roman subjects, 
by which they rendered the graf of the Ger- 
mans. The authority of this officer extended 
over all the inhabitants, as well Franks as na- 
tives. It was his duty to administer justice, to 
preserve tranquility, to collect the revenues, and 
to lead, when required, the free proprietors into 
the field. The title of a duke implied a higher 
dignity, and commonly gave authority over sev- 
eral counties. These offices were originally con- 
ferred during pleasure ; but the claim of a son to 
succeed his father would often be found too 
plausible or too formidable to be rejected, and it 
1s highly probable that, even under the Merovin- 
gian kings, these provincial governors had laid 
the foundations of that independence which was 
destined to change the countenance of Europe.t 


*This division is very ancient, being found in 
the edict to Pistes, under Charles the Bald, in 
864; where we read, in illis regionibus, que le- 
gem Romanam sequuntur. Montesquieu thinks, 
that the Roman law fell into disuse in the n-~.a 
of France on account of the superior advantages, 
particularly in point of composition for offences, 
annexed to the Salic law; while that of the Visi- 
goths being more equal, the Romans under their 
government had no inducement to quit their 
own code. But it does not appear that the Visi- 
goths had any peculiar code of laws till after 
their expulsion from the kingdom of Toulouse. 
They then retained only a small strip of territory 
in France, about Narbonne and Montpelier. 

However, the distinction of men according to 
their laws was preserved for many centuries, 
both in France and Italy. A judicial proceeding 


of the year 918, published by the historians of 


Languedoc, proves that the Roman, Gothic, and 
Salic codes were then kept perfectly separate, 
and that there were distinct judges for the three 
nations. The Gothic law is referred to an exist- 
ing authority in a charter of 1070. Every man, 
both in France and in Italy, seems to have had 
the right of choosing by what law he would be 
governed. Women upon marriage usually chan- 
ged their law, and adopted that of their husband, 
returning to their own in widowhood; but to 
this there are exceptions. Charters are found, 
as late as the end of the twelfth century, with 
the expressions, qui professus sum lege Longo- 
bardica (aut) lege Salica [aut] lege Allemanno- 
rum vivere, But soon afterwards the distinc- 
tions were entirely lost, partly through the preva- 
lence of the Roman law, and partly through the 
multitude of local statutes in the Italian cities. 
¢That the offices of count and duke were origi- 
nally but temporary, may be inferred from seve- 
ral passages in Gregory of Tours. But it seems 
by the laws of the Alimanni, that the hereditar 
succession of their dukes was tolerably establish- 
ed at the beginning of the seventh century, 
when their code was promulgated. The Bavari- 
ans chose their own dukes out of one family, as 
is declared in their laws. This the emperor 
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|The Lombard dukes, those especially of Spoleto 
and Benevento, acquired very early an heredi- 
tary right of governing their provinces, and that 
kingdom become a sort of federal aristocracy. 

The throne of France was always filled by the 
royal house of Meroveus. However complete 
we may imagine the elective rights of the Franks, 
it is clear that a fundamental law restrained 
them to this family. Such indeed had been the 
monarchy of their ancestors the Germans; such 
long continued to be those of Spain, of England, 
and perhaps of all European nations. The 
reigning family was immutable; but at every 
vacancy the heir awaited the confirmation of a 
popular election, whether that were a substan- 
tial privilege, or a mere ceremony. Exceptions, 
however, to the lineal succession are rare in the 
history of any country, unless where an infant 
heir was thought unfit to rule a nation of free- 
men. But in fact it is vain to expect a system 
of constitutional laws rigidly observed in ages of 
anarchy and ignorance. Those antiquaries who 
have maintained the most opposite theories upon 
such points are seldom in want of particular in- 
stances to support their respective conclusions.* 

Clovis was a leader of barbarians, who respect- 
ed his valor, and the rank which they had given 
him, but were incapable of servile feelings, and 
jealous of their common as well as individual 
rights. In order to appreciate the power which 
he possessed, we have only to look at the well- 
known story of the vase of Soissons. When 
the plunder taken in Clovis’ invasion of Gaul 
was set out in this place for distribution, he 
begged for himself a precious vessel, belonging 
to the church of Rheims. The army having ex- 
pressed their willingness to consent: ‘* You 
shall have nothing here,’’ exclaimed a soldier, 
striking it with his battle-axe, ‘but what falls 
to your share by lot.” Clovis took the vessel, 
without marking any resentment; but found an 
opportunity, next year, of revenging himself by 
jthe death of the soldier. It is impossible to 
resist the inference which is supplied by this 
story. The whole behaviour of Clovis is that of 
a barbarian chief, not daring to withdraw any 
thing from the rapacity, or to chastise the rude- 
ness of his followers. 

But if such was the liberty of the Franks, 
when they first became conquerors of Gaul, we 
have good reason to believe, that they did not 
long preserve it. A people not very numerous 
spread over the spacious provinces of Gaul, 
wherever lands were assigned to, or seized by 
them.¢ It became a burthen to attend those 
general assemblies of the nation, which were 
annually convened in the month of March, to 








Henry Il. confirms in Ditmar. With respect to 
France properly so called, or the kingdoms of 
Neustria and Burgundy, it may be less easy to 
prove the existence of hereditary offices under 
the Merovingians. But the feebleness of their 
government makes it probable, that so natural a 
symptom of disorganization had not failed to 
ensue. The Helvetian counts appear to have 
been nearly independent, as early as this period. 

*Hottoman and Boulainvilliers seem to con- 
sider the crown as absolutely elective. The 
Abbe Vertot maintains a limited right of election 
within the reigning family. M. de Foncemagne 
asserts a strict hereditary descent. Neither per- 
haps sufficiently distinguishes acts of violence 
from those of right, nor observes the changes in 
the k.ench constitution between Clovis and 
Childerie III. 

~Du Bos, maintains that Clovis had not more 
than 3000 or 4000 Franks in his army, for which 
he produces some, though not very ancient, au- 
thorities. The smallness of the number of Sali- 
ans may account for our finding no mention of 
the partitions made in their favor. 





} 


LE AG 


ES. 


deliberate upon public business, as well as to 
exhibit a muster of military strength. After 
some time, it appears that these meetings drew 
together only the bishops, and those invested 
with civil offices. The ancient inhabitants of 
Gaul, having little notion of political liberty, were 
unlikely to resist the most tyrannical conduct. 
Many of them became officers of state, and 
advisers of the sovereign, whose ingenuity might 
teach maxims of despotism unknown in the for- 
ests of Germany. We shall scarcely wrong the 
bishops by suspecting them of more pliable court- 
liness than was natural to the long-haired war- 
riors of Clovis.* Yet it is probable, that some 
of the Franks were themselves instrumental in 
this change of their government. The court of 
the Merovingian kings was crowded with fol- 
lowers, who have been plausibly derived from 
those of the German chiefs described by Tacitus; 
men, forming a distinct and elevated class in the 
state, and known by the titles of Fideles, Leudes, 
or Antrustiones. They took an oath of fidelity 
to the king, upon their admission into that rank, 
and were commonly remunerated with gifts of 
land. Under different appellations we find, as 
some antiquaries think, this class of courtiers in 
the early records of Lombardy and England. 
The general name of Vassals, (from Gwas, a 
Celtic word for a servant) is applied to them in 
every country.t By the assistance of these 
faithful supporters, it has been thought, that the 
regal authority of Clovis’ successors was insu- 
red.{ However this may be, the annals of his 
more immediate descendants exhibit a course of 
oppression, not merely displayed, as will often 
happen among uncivilized people, though free, 
in acts of private injustice, but in such general 
tyranny, as is incompatible with the existence 
of any real checks upon the sovereign.) 

But before the middle of the seventh century, 
the kings of this line had fallen into that con- 
temptible state, which has been described in the 
last chapter. The mayors of the palace, who, 
from mere officers of the court, had now become 
masters of the kingdom, were elected by the 


*Gregory of Tours, throughout his history, 
talks of the royal power in the tone of Louis 
XIV.’s court. If we were obliged to believe all 
we read, even the vase of Soissons would bear 
witness to the obedience of the Franks. 

+The Gasindi of Italy, and the Anglo-Saxon 
royal Thane appear to correspond, more or less to 
the Antrustions of France. The word Thane, 
however, was used in a very extensive sense, 
and comprehended all free proprietors of land. 
That of Leudes seems to imply only subjection, 
and is frequently applied to the whole body of a 
nation, as well as, in a stricter sense, to the 
king’s personal vassals. This name they did not 
acquire, originally, by possessing benefices; but 
rather, by being vassals, or servants, became the 
object of beneficiary donations. In one of Mar- 
culfus’s precedents, we have the form by which 
an Antrustion was created. The Gardingi some- 
times mentioned in the laws of the Visigoths do 
not appear to be of the same description. 

tA few spirited retainers were sufficient to 
execute the mandates of arbitrary power among 
a barbarous, disunited people. 

§The proofs of this may be found in almost 
every page of Gregory. In all edicts proceeding 
from the first kings, they are careful to express 
the consent of their subjects. Butin the famous 
treaty of Andely, A. D. 587, no national assent 
seems to have been asked or given to its provi- 
sions, which were very important. And an edict 
of one of the Clotaires (it is uncertain whether 
the first or second of that name, though Montes- 
quieu has given good reasons for the latter) as- 
sumes a more magisterial tone, without any men- 
tion of the Leudes. 
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Franks, not indeed the whole body of that na- But no » distinetion. was > mde by the ‘Balle 4 or 
tion, but the provincial governors, and consider-|Lombard codes in the composition for homicide, 


able proprietors of land.* Some inequality there 
probably existed from the beginning in the parti- 
tion of estates, and this had been greatly increas- 
ed by the common changes of property, by the 
rapine of those savage times, and by royal munifi- 
cence. Thus arose that landed aristocracy, which 
became the most striking feature in the political 
system of Europe during many centuries, and is 
in fact its great distinction, both from the despo- 
tism of Asia, and the equality of republican gov- 
ernments 

There has been some dispute about the origin 
of nobility in France, whieh might perhaps be 
settled, or at least better understood, by fixing 
our conception of the term. In our modern ac- 
ceptation, it is usually taken to imply certain dis- 
tinctive privileges in the political order, inherent 
in the blood of the possessor, and consequently 
not transferable like those which property con- 
fers. Limited to this sense, nobility, 1 conceive, 
was unknown to the conquerors of Gaul till long 
after the downfall of the Roman empire. They 
felt, no doubt, the common prejudice of mankind 
in favor of those whose ancestry is conspicuous, 
when compared with persons of obscure birth. 
This is the primary meaning of nobility, and 


perfectly distinguishable from the possession of | 


exclusive civil rights. Those who are acquaint- 
ed with the constitution of the Roman republic, 
will recollect an instance of the difference be- 
tween these two species of hereditary distinction, 
in the patricii and the nobiles. Though i do not 


think that the tribes of German origin paid so} 


much regard to genealogy as some Scandinavian 
and Celtic nations; else the beginnings of the 
greatest houses would not have been so envel- 


oped in doubt as we find them; there are abundant | 


traces of the respect in which families of known 
antiquity were held among them.+ 

But the essential distinction of ranks in 
France, perhaps also in Spain and Lombardy, 
was founded upon the possession of land, or 
upon civil employment. The aristocracy of 
wealth preceded that of birth, which indeed is 
still chiefly dependent upon the other for its im- 
portance. 
noble; if he wasted or was despoiled of his 
wealth, his descendants fell into the mass of the 
poset, and the new possessor became noble in 
is stead. In these early ages, property did not 
very frequently change hands, and desert the 
families who had long possessed it. They were 
noble by descent, therefore, because they were 
rich by the same means. 
power, and power gave them pre-eminence. 


*The revolution which ruined Brunehaut was | 


brought about by the defection of her chief nobles, 


especially Warnachar, mayor of Austrasia. Up-| 


on Clotaire II.’s victory over her, he was com- 
pelled to reward these adherents at the expense 
of the monarchy. 
of Burgundy with an oath from the king never 
to dispossess him. In 626, the nobility of Bur- 
gundy declined to elect a mayor, which seems to 
have been considered as their right. 


A Frank of large estate was styled a| 


Wealth gave them | 


Warnachar was made mayor | 


From this | 


time, nothing was done without the consent of 


the aristocracy. Unless we ascribe all to the dif- 
ferent ways of thinking in Gregory and Frede- 
garius, the one a Roman bishop, the other a 
Frank or Burgundian, the government was alto- 
gether changed. 

+The antiquity of French nobility is maintain- 
ed temperately by Schmidt, and with acrimony 
by Montesquieu. Neither of them proves any 
more than I have admitted. Of the practical 
regard paid to birth, indeed there are many 
proofs. It seems to have been a recommenda- 
tion in the choice of bishops. 
much considered in conferring dignities. 


It was probably | 


the great test of political station except in favor 
of the king’s vassals. It seems, however, by 
some of the barbaric codes, those namely of the 
Burgundians, Visigoths, Saxons, and the En- 
glish colony of the latter nation,* that the free 
men were ranged by them into two or three 
classes, and a difference made in the price at 
which their lives were valued; so that there 
certainly existed the elements of aristocratic 
privileges, if we cannot in strictness admit their 


tions of the kings of the Franks were also noble, 
and a composition was paid for their murder, 
treble of that for an ordinary citizen; but this 
was a personal, not an hereditary distinction. 
A link was wanting to connect their eminent 
privileges with their prosperity; and this link 
was to be supplied by hereditary benefices. 
Besides the lands distributed among the nation, 
lothers were reserved to the crown, partly for the 
|Support of its dignity, and partly for the exercise 
of its munificence. These were called fiscal 
lands; they were dispersed over different parts 
of the kingdom, and formed the most regular 
source of revenue.t But the greater portion 
jof them were granted out to favored subjects, 
under the name of benefices, the nature of which 
is one of the most important points in the policy 
of these ages. Benefices were, it is probable, | 
most frequently bestowed upon the professed 
courtiers, the Antrustiones or Leudes, and upon 
|the provincial governors. It by no means ap- 
pears, that any conditions of military service 
were expressly annexed to these grants: but it 
may justly be presumed that such favors were 
not conferred without an exception of some re- 
turn; and we read both in law and history, that 
|beneficiary tenets were more closely connected 
|with the crown than mere alodial proprietors. 
Whoever possessed a benefice was bound to 
iserve his sovereign in the field. But of alodial 
|proprietors only the owner of three mansi was 
called upon for personal service. Where there 
were three possessors of single mansi, one went 
to the army, and the others contributed to his 


lof Charlemagne, whom I cannot believe, with 
Mably, to have relaxed the obligations of military 
jattendance. After the peace of Coblentz in 860, 
Charles the Bald restored all alodial property be- 
longing to his subjects who had taken part 
|against him, but not his own beneficiary grants, 
|'which they were considered as having forfeited. 
Most of those who have written upon the feu- 
‘dal system, lay it down that benefices were 
originally precarious, and revoked at pleasure by 
the sovereign ; that they were afterwards granted 
for life; and at a subsequent period became 
hereditary. No satisfactory proof, however, ap- 





*I think it cannot be denied, that nobility, 
founded either upon birth or property, and dis- 
tinguished from mere personal freedom, entered 
jinto the Anglo-Saxon system. Thus the eorl 
and ceorl are opposed to each other, like the no- 
| ble and roturier in France. 

+The demesne lands of the crown are contin- 
ually mentioned in the early writers; the kings, 
|in journeying to different parts of their domin- 
ions, took up their abode inthem. Charlemagne 
is very full in his directions as to their manage- 
| ment. 

tl cannot define the precise area of a mansus. 
It consisted, according to Du Cange, of twelve 
jugera; but what he meant by a juger1 know 
not. The ancient Roman juger was about five- 
eighths of an acre; the Parisian arpent was a 
fourth more than one. This would make a dif- 
| ference as two to one. 





. oO . | 
equipment.{ Such at least were the regulations 


ppeaee to have been brought of the first stage in| 
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| this progress.* At least, I am not convinced, 
jthat beneficiary grants were ever considered as 
resumable at pleasure, unless where some delin- 
quency could be imputed to the vassal. It is 
|possible, though I am not aware of any docu- 
jments which prove it, that benefices may, in 
some instances, have been granted for a term of 
years, since even fiefs, in much later times, were 
occasionally of no greater extent. Their ordi- 
nary duration, however, was at least the life of 
the possessor, after which they reverted to the 
fisc.t¢ Nor can I agree with those, who deny 


completion at so early a period. The Antrus-|the existence of hereditary benefices under the 


first race of French kings. The codes of the 
Burgundians, and of the Visigoths, which advert 
to them, are, by analogy, witnesses to the con- 
jtrary. The precedents given in the forms of 
Marculfus (about 660) for the grant of a benefice, 
contain very full terms, extending it to the heirs 
of the beneficiary. And Mably has plausibly 
|inferred the perpetuity of benefices, at least in 
|some instances, from the language of the treaty 
jat Andely in 585, and of an edict of Clotaire II. 
jsome years later. We can hardly doubt at least 
|that children would put in a very strong claim to 
| what their father had enjoyed ; and the weakness 
of the crown in the seventh century must have 
rendered it difficult to reclaim its property. 

A natural consequence of hereditary benefices 
was that those who possessed them carved out 
portions to be held of themselves by a similar 
jtenure. Abundant pro xfs of this custom, best 
i/known by the name of sub-infeudation, occur 
leven in the capitularies of Pepin and Charle- 
magne. At a later period it became universal; 
and what had begun perhaps through ambition 
or pride was at last dictated by necessity. In 
that dissolution of all law which ensued after the 
death of Charlemagne, the powerful leaders, 
constantly engaged in domestic warfare, placed 
their chief dependence upon men whom they 
attached by gratitude, and bound by strong con- 
ditions. The oath of fidelity which they had 
taken, the homage which they had paid to the 
jsovereign, they exacted from their own vassals. 
|To render military service became the essential 
obligation which the tenant of a benefice under- 
took; and out of those ancient grants, now be- 
jcome for the most part hereditary, there grew up 
|in the tenth century, both in name and reality, 
the system of feudal tenures. 

This revolution was accompanied by another 
jstill more important. The provincial governors, 
|the dukes and counts, to whom we may add the 
marquises or margraves, intrusted with the cus- 
|tody of the frontiers, had taken the lead in all 
public measures after the decline of the Mero- 
vingian kings. Charlemagne, duly jealous of 
| their ascendancy, checked it by suffering the 
duchies to expire without renewal, by ¢ranting 
very few counties hereditarily, by removing the 
administration ap from the hands of the 








* ‘The position, which I hav e taken upon me to 
controvert, is laid down in almost every writer 
on the feudal system. Besides Sir James Craig, 
Spelman, and other older authors, Houard, and 
the editors of the Benedictine collection, take the 
same point for granted. And Robertson affirms 
with unusual positiveness: “These benefices 
were granted originally during pleasure. No 
circumstance relating to the customs of the mid- 
dle ages is better ascertained than this; and in- 
numerable proofs of it might be added to those 


|produced in L’Esprit des Loix, and by Du 
|Cange.’’ Hist. Charles V. vol. i. not. 8. 


Gregory of Tours seems to prove, that al- 
though sons were occasionally permitted to suc- 
lceed their fathers, an indulgence which easily 





an unquestionable reversion after the death of its 
original beneficiary. 


grew up into a right, the crown had, in his time, 
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counts into those of his own itinerant judges, 
and if we are not deceived ‘in his policy, by ele- 
vating the ecclesiastical order as a counterpoise 
to that of the nobility. Even in his time, the 
faults of the counts are the constant 
the c apitularies ; their dissipation and neglect of 
duty, their oppression of the poorer proprietors, 
and their artful attempts to appropriate the 
crown lands situated within their territory. If 
Charlemagne was unable to redress these evils, 
how much must they have increased under his 
posterity! That great prince seldom gave more 
than one county to the same person ; and as they 
were generally of moderate size, co-extensive 
with episcopal dioceses, there was less danger, 
if this policy had been followed, of their becom- 
ing independent. But Louis the Debonair, and, 
in a still greater degree, Charles the Bald, allow- 
ed several counties to be enjoyed by the same 
person. The possessors constantly aimed at 
acquiring private estates within the limits of 
their charge, and thus both rendered themselves 
formidable, and assumed a kind of patrimonial | v 
right to their dignities. By a capitulary of Charles 
the Bald, A. D. 877, the succession of ason to 
his father’s county appears to be recognised as a 
known usage.* In the next century there fol- 
lowed an entire prostration of the royal authority, 
and the counts usurped their governments as 
little sovereignties, with the domains and all 
regalian rights, subject only to the feudal su- 
periority of the king. They now added the 
name of the county to their own, and their wives 
took the appellation of countess. In Italy, the 
independence of the dukes was still more com- 
plete; and although Otho the Great and his 
descendants kept a stricter reign over those of 
Germany, yet we find the great fiefs of their em- 
pire throughout the tenth century, granted almost 
invariably to the male and even female heirs of 
the last possessor. 

Meanwhile the alodial proprietors, who had 
hitherto formed the strength of the state, fell into 
a much worse condition. They were exposed 
to the rapacity of the counts, who, whether as 
magistrates and governors, or as overbearing 
lords, had it always in their power to harass 
them. Every district was exposed to continual 
hostilities; sometimes from a foreign enemy, 
more often from the owners of castles and fast- 
nesses, which in the tenth century, under pre- 
tence of resisting the Normans and Hungarians, 
served the purposes of private war. Against 
such a system of rapine, the military compact of 
lord and vassal was the only effectual shield ; its 
essence was the reciprocity of service and pro- 
tection. But an insulated alodialist had no sup- 
port: his fortunes were strangely changed, since 
he claimed, at least in right, a share in the legis- 
lation of his country, and could compare with 
pride his patrimonial fields with the temporary 
benefices of the crown. Without law to redress 
his injuries, without the royal power to support 
his right, he had no course left, but te compro- 
nuse with oppression, and subject himself, in 
return for protection, toa feudal lord. During 
the tenth and eleventh centuries it appears that 
alodial lands in France had chiefly become feu- 
dal; that is, they had been surrendered by their 


*Baluzii Capitularia, t. ii. p. 263 and 269. 
This is a questionable point, and most French 
antiquaries consider this famous capitulary as 
the foundation ofan hereditary right in counties. 
Il am inclined to think, that there was at least a 
practice of succession, which is implied and 
guaranteed by this provision. 

tit appears, by the record of process in 918, 
that the counts of Toulouse had already so far 
usurped the rights of their sovereign, as to claim 
an estate, on the ground of its being a royal ben- 
efice. 


theme of 
‘listed.* 


proprietors, and received back again upon the 
feudal conditions; or more frequently, perhaps, | 
the owner had been compelled to acknowledge 
himself the man or vassal of a suzerain, and thus 
to confess an original grant which had never ex- | 
Changes of the same nature, though not | 
perhaps so extensive, or so distinetly to be tra- 
ced, took place in Italy and Germany. Yet it} 
would be inaccurate to assert, that the prevalence | 
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that one Erminfrid, having been acheaneil “from 
‘his homage to Count Burchard, on ceding the 
fief he had held of him to a monastery, renewed 
the ceremony on a war breaking out between 
| Burehard and another nobleman, wherein he 
| was desirous to give assistance ; since, the author 
‘observes, it is not, nor has been the practice in 
France, for any man to be concerned in war, 
except in the presence or by the command of his 


of the feudal system has been unlimited; in a/lord. Indeed there is reason to infer, from the 
great part of France, alodial tenures always sub- | capitularies of Charles the Bald, that every man 
sisted; and many estates in the empire were of} was bound to attach himself to some’ lord, 
the same description. ‘though it was the privilege of a freeman to 
There are, however, vestiges of a very uni-|choose his own superior.* And this is strongly 
versal custom distinguishable from the feudal | supported by the analogy of our Anglo-Saxon 
tenure of land, though so analogous to it, that it|laws, where it is frequently repeated, that no 
seems to have nearly escaped the notice of anti- | man should continue without a lord. There are 
quaries. From this silence of other writers, and |too, as it seems to me, a great number of passa- 
the great obscurity of the subject, I am aimost | | ges in Domesday Book, which confirm this dis- 
afraid to notice what several passages in ancient | tinction between personal commendation and 
laws and instruments concur to prove, that, be-/the beneficiary tenure of land. Perhaps I may 
sides the relation established between lord and | be thought to dwell too prolixly on this obscure 
assal by beneficiary grants, there was another |custom; but as it tends to illustrate those mutual 
more personal, and more closely resembling that | relations of lord and vassal, which supplied the 
of patron and client in the Roman republic. | place of regular government in the polity of Eu- 
This was usually called commendation; and ap-|rope, and has seldom or never been explicitly 
pears to have been founded on two very general | noticed, its introduction seemed not improper. 
principles, both of which the distracted state of} It has been sometimes said that feuds were 
society inculeated. The weak needed the pro-| first rendered here ‘ditary in Germany, by Conrad 
tection of the powerful; and the government |II. surnamed the Salic. This opinion is perhaps 
needed some security for public order. Even/erroneous. But there is a famous edict of that 
before the invasion of the Franks, Salvian, a wri- | emperor at Milan, in the year 1037, which, 
ter of the fifth century, mentions the custom of| though immediately relating only to Lombardy, 
obtaining the protection of the great by money, | marks the full maturity of the system, and the 
and blames their rapacity, though he allows the |last stage of its progress. I have remarked 
natural reasonableness of the practice. The jalready ‘the custom of sub-infeudation, or grants 


'|disadvantageous condition of the less powerful jof lands by vassals to be held of themselves, 


freemen which ended in the servitude of one|which had grown up with the growth of these 
part, and in the feudal vassalage of another, led|tenures. There had occurred, however, some 
a few, who fortunately still preserved their alo-| disagreement for want of settled usage, between 
dial property, to insure its defence by a stipula-|these inferior vassals and their immediate lords, 
ted payment of money. Such payments, called | which this edict was expressly designed to re- 
Salvamenta, may be traced in extant charters, | move. Four regulations of great importance are 
chiefly indeed of monasteries. In the case of|established therein: that no man should be de- 
private persons, it may be presumed that this/prived of his fief, whether held of the emperor, 
voluntary contract was frequently changed by jor a mesne lord, but by the laws of the empire, 
the stronger party into a perfect feudal depen-/and the judgment of his peers; that from such 
dence. From this, however, as I imagine, it|judgment, an immediate vassal might appeal to 
properly differed in being capable of dissolution | his sovereign; that fiefs should be inherited by 
at the inferior’s pleasure, without incurring aj|sons and their children; or in their failure, by 
forfeiture, as well as in having no relation to| brothers, provided they were feuda paterna, such 
land. Homage, however, seems to have been|as had descended from the father ;+ and that the 
incident to commendation, as well as to vassal-|lord should not alienate the fief of his vassal 
age. Military service was sometimes the condi- | ‘without his consent. 
tion of this engagement. It was the law of! 
France, so late at least as the commencement | *By the establishments of St. Louis, every 
of the third race of kings, that no man could | stranger coming to settle within the barony was 
take a part in private wars, except in defence of|to acknowledge the baron as lord within a year 
his own lord. This we learn from an historian, | and a day, or pay a fine. In some places, he 
about the end of the tenth century, who relates|even become the serf or villein of the lord. Up- 
silt _. jon this jealousy of unknown settlers, which 
*It n must t be confessed, that there do not occur; pervades the policy of the middle ages, was 
so many specific instances of this conversion of| founded the droit d’aubaine, or right to their 
alodial tenure into feudal, as might be expected, | moveables after their decease. 
in order to warrant the supposition in the text.! {‘*Gerardus noteth,” says Sir H. Spelman, 
Several records however are quoted by Robert-|‘‘that this law settled not the feud upon the el- 
son, Hist. Charles V. note 8; and others may be | dest son, or any other son of the teudatary par- 
found in diplomatic collections. A precedent ticularly ; but left in the lord’s election to place 
for surrendering alodial property to the king, and | himself with which he would.” But the phrase 
receiving it back as his benefice, appears even in ‘of the edict runs, filios ejus beneficium tenere ; 
Marculfus, |. i. form. 13. The county of Co-! which, when nothing more is said, can only 
minges, between the Pyrenees, Toulouse, and; mean a partition among the sons 
Bigorre, was alodial till 1244, when it was put: {The last provision may seem 1 strange, at so 
under the feudal protection of the count of Tou-| advanced a period of the system; yet, according 
louse. It devolved by escheat to the crown in| to Giannone, feuds were still recoverable by the 
1443. | lord in some parts of Lombardy. It seems, how- 
In many early charters, the king confirms the ever, no more than had been already enacted by 
possession even of alodial property, for greater the first clause of this edict. Another interpre- 
security in lawless times; and in those of the tativn is possible ; namely, that the lord should not 
tenth and eleventh centuries, the word alodium is alienate hisown seigniory without his vassal’s con- 
continually used for a feud, or hereditary benefice, sent, which was agreeable to the feudal tenures. 
which renders this s subject still more obscure. ‘This indeed would be putting rather a forced 















Such was the progress of these feudal tenures, 


which determined the political character of every 
European monarchy where they prevailed, as 
well as formed the foundation of its jurispru- 
dence. It is certainly inaccurate to refer this sys- 
tem, as is frequently done, to the destruction of 
the Roman empire by the northern nations, though 
in the beneficiary grants of those conquerors we 
trace its beginning. Five centuries, however, 
elapsed, before the alodial tenures, which had 
been incomparably the most general, gave way, 
and before the reciprocal contract of the feud at- 
tained its maturity. It is now time to describe the 
legal qualities and effects of this relation, so far 
only as may be requisite to understand its influ- 
ence upon the political system. 


The essential principle of a fief was a mutual | 
contract of support and fidelity. Whatever obli- | mre , ; . ; a a yee, : 
gations it laid Spon the vassal of service to his|gUage differed little from the form of homage. 3. Men turned of sixty, public magistrates, and of 

Al 5 c dadsidl i - . Si; °¢ ‘ ? 
lord, corresponding duties of protection were im- | 
posed by it on the lord towards his vassal.* If| 


these were transgressed on either side, the one 
forfeited the land, the other his seigniory or right 
over it. Nor were motives of interest left alone to 
operate in securing the feudal connexion. The 
associations founded upon ancient custom and 
friendly attachment, the impulses of gratitude and 
honor, the dread of infamy, the sanctions of reli- 
gion, were all employed to strengthen these ties, 
and to render them equally powerful with the re- 
lations of nature, and far more so than those of 
political society. It is a question agitated among 


the feudal lawyers, whether a vassal is bound to| 


follow the standard of his lord against his own 
kindred. It was one more important, whether 
he must do so against the king. In the works of 
those who wrote when the feudal system was de- 
clining, or who were anxious to obtain the royal 
authority, this is commonly decided in the nega- 
tive. Littleton gives a form of homage, with a 
reservation of the allegiance due to the sovereign ; 
and the same prevailed in Normandy and some 
othercountries. A law of Frederick Barbarossaen- 
joins, thatin every oath of fealty to an inferior lord, 
the vassal’s duty to the emperor should be ex- 
pressly reserved. But it was not so during the 
height of the feudalsystem in France. The vassals 
of Henry II. and Richard I. never hesitated to ad- 
here to them against the sovereign, nor do they 
appear to have incurred any blame on that ac- 
count. Even so late as the age of St. Louis, it is 
laid down in his Establishments, that if justi. e is 
refused by the king to one of his vassals, he might 
summon his own tenants, under penalty of for- 
feiting their fiefs, to assist him in obtaining re- 
dress by arms. The count of Britany, Pierre de 
Dreux, had practically asserted this feudal right 
during the minority of St. Louis. Ina public in- 
strument, he announced to the world, that hav- 
ing met with repeated injuries from the regent, 
and denial of justice, he had let the king know 
that he no longer considered himself as his vas- 
sal, but renounced his homage and defied him.t 
construction on the words, ne domino feudum 
militis alienare liceat. 


*Upon the mutual obligation of the lord towards 
his vassal, seems to be founded the law of war- 
ranty, which compelled him to make indemnifi- 
cation where the tenant was evicted of his land. 


This obligation, however unreasonable it may ap- | 


pear to us, extended, according to the feudal law- 
yers, to cases of mere donation. 

tit was always necessary for a vassal to re- 
nounce his homage, before he made war on his 
lord, if he would avoid the shame and penalty of 
feudal treason. After a reconciliation, the ho- 
mage was renewed. And in this no distinction 
was made between the king and another superior. 
Thus Henry If. did homage to the king of France 
in 1188, having renounced his former obligation 
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The ceremonies used in conferring a fief were|to his lord, when dismounted; to adhere to his 
principally three: homage, fealty, and investiture. | side, while fighting: and to go into captivity asa 

1. The first was designed as a significant ex-| hostage for him, when taken. His attendance 
pression of the submission and devotedness of| was due in the lord’s courts, sometimes to wit- 
the vassal towards his lord. In performing ho-| ness, and sometimes to bear a part in, the admin- 
mage, his head was uncovered, his belt ungirt,| istration of justice. 
his sword and spurs removed; he placed his| The measure, however, of military service was 
hands, kneeling, between those of the lord, and | generally settled by some usage. Forty days was 
promised to become his man from thenceforward ;|the usual term, during which the tenant of a 
to serve him with life, and limb and worldly ho-| knight’s fee was bound to be in the field at his 
nor, faithfully and loyally, in consideration of the}own expense. This was extended by St. Louis 
lands which he held under him. None but the|to sixty days, unless when the charter of infeu- 
llord in person could accept homage, which was| dation expressed ashorter period. But the length 
commonly concluded by a kiss. 2. An oath of|of service diminished with the quantity of land. 
fealty was indispensable in every fief; but the ce-| For half a knight’s fee but twenty days were 
remony was less peculiar than that of homage,| due; for an eighth part, but five; and when this 
and it might be received by proxy. It was taken| was commuted for an escuage or pecuniary as- 
|by ecclesiastics, but not by minors: and in lan-|sessment, the same proportion was observed.* 


|Investiture, or the actual conveyance of feudal|course women were free from personal service, 
‘lands, was of two kinds, proper and improper. | but obliged to send their substitutes. A failure in 
| The first was an actual putting in possession upon | this primary duty incurred perhaps strictly a for- 
ithe ground, either by the lord or his deputy ;/feiture of the fief. But it was usual for the lord 
| which is called in our law livery of seizin. The/to inflict an amercement known in England by 
isecond was symbolical, and consisted in the de-|the name of escuage. Thus in Philip III.’s ex- 
llivery of a turf, a stone, a wand, a branch, or|pedition against the count de Foix in 1274, ba- 
| whatever else miglit have been made usual by the | rons were assessed for their default of attendance, 
leaprice of local custom. Du Cange enumerates |at a hundred sous a day for the expenses which 
| not less than ninety-eight varieties of investi-|they had saved, and fifty sous as a fine to the 
tures. |king; bannerets, at twenty sous for expenses, 
Upon investiture, the duties of the vassal com-| and ten asa fine; knights and squires in the same 
imenced. These it is impossible to define or enu-| proportion. But barons and bannerets were 
|merate; because the services of military tenure, |bound to pay an additional assessment for every 
which is chiefly to be considered, were in their| knight and squire of their vassals, whom they 
nature uncertain, and distinguished as such, from | ought to have brought with them into the field. 
| those incident to feuds of an inferior description.| The regulations as to place of service were less 
It was a breach of faith to divulge the lord’s| uniform than those which regard time. In some 
counsel, to conceal from him the machinations of | places, the vassal was not bound to go beyond 
others, to injure his person or fortune, or to vio- the lord’s territory, or only so far as he might re- 
late the sanctity of his roof and the honour of his|turn the same day. Other customs compelled 
family.* In battle he was bound to lend his horse him to follow his chief upon all his expeditions. 
Seki — | These inconvenient and varying usages betray 
|to him at the commencement of the preceding | the origin of the feudal obligations, not founded 
war. upon any national policy, but springing from the 
*I mention this part of feudal duty on account | chaos of anarchy and intestine war, which they 
of the light it throws on the statute of treasons, | —____ haa etitechaaietaatiens baud 
25 E. If]. One of the treasons therein specified | towards the family of his suzerain, forfeited his 
is, Si omme violast la compaigne le roy, ou leigne|land. A proof of the tendency which the feudal 
| file le roy nient marie ou la compaigne leigne fitz|law had to purify public morals, and to create 
let heire le roy. Those, who like sir E. Coke and | that sense of indignation and resentment with 
the modern lawyers in general, explain this pro-| which we now regard such breaches of honor. 
vision by the political danger of confusing the; *This division by knight’s fees is perfectly fa- 
| royal blood, do not apprehend its spirit. It would miliar in the feudal law of England. But I must 
be absurd, upon such grounds, to render the vio-| confess my inability to adduce decisive evidence 
lation of the king’s eldest daughter treasonable,|of it in that of France, with the usual exception 
so long only as she remains unmarried, when, as|of Normandy. According to the natural prinei- 
is obvious, the danger of a spurious issue inherit-| ple of fiefs, 1t might seem that the same personal 
ing could not rise. I consider this provision |service would-be required from the tenant, what- 
therefore as entirely founded upon the feudal|ever were the extent of his land. William the 
principles, which make it a breach of faith (that|Conqueror, we know, distributed this kingdom 
is, in the primary sense of the word, a treason) |into about 60,000 parcels, of nearly equal value, 
to sully the honor of the lord in that of the near| from each of which the service of a soldier was 
relations who were immediately protected by res-|due. He may possibly have been the inventor of 
idence in his house. If it is asked, why this | this politic arrangement. Some rule must how- 
should be restricted by the statute to the person | ever have been observed in all countries in fixing 
of the eldest daughter, I can only answer that | the amercement for absence, which could only be 
this, which is not more reasonable according to| equitable if it bore a just proportion to the value 
the common political interpretation, is analogous | of the fief. And the principle of the knight’s fee 
to many feudal customs in our own and other| was so convenient and reasonable that it is like- 
countries which attribute a sort of superiority in|ly to have been adopted in imitation of England 
| dignity to the eldest daughter. |by other feudal countries. In the roll of Philip 
It may be objected, that in the reign of Edward |III.’s expedition, as will appear by a note imme- 
| ILI. there was little left of the feudal principle in|diately below, there are, | think, several pre- 
any part of Europe, and least of all in England. |sumptive evidences of it, and though this is rath- 
| But the statute of treasons is a declaration of the|er a late authority to establish a feudal principle, 
ancient law, and comprehends, undoubtedly, | yet I have ventured to assume it in the text. 
what the judges who drew it, could find in re-| The knight’s fee was fixed in England at the 
cords now perished, or in legal traditions of re-|annual value of 20/. Every estate supposed to 
mote antiquity. In the Establishments of St.| be of this value, and entered as such in the roils 
Louis, c. 51, 52, it is said, that a lord seducing his | of the exchequer, was bound to contribute the 
vassal’s daughter, intrusted to his custody, lost|service of a soldier, or to pay an escuage to the 
his seigniory; a vassal guilty of the same crime / amount assessed upon knight's fees. 
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were well calculated to perpetuate. For the pub- 
lic defence, their machinery was totally unser- 
viceable, until such changes were wrought, as 
destroyed the character of the fabric. 

Independently of the obligation of fealty and 
service, which the nature of the contract created, 
other advantages were derived from it by the 
lord, which have been called feudal incidents. 
These were 1. Reliefs. 2. Fines upen aliena- 
tion. 3. Escheats. 4. Aids; to which may be 
added, though not generally established. 
Wardships, and 6. Marriage. 

1. Some writers have accounted for reliefs in 
the following manner. Benefices, whether de- 
pending upon the crown, or its vassals, were not 
originally granted by way of absolute inheritance, 
but renewed from time to time upon the death of 
the possessor, till long custom grew up into right. 
Hence a sum of money, something between a 
price and a gratuity, would naturally be offered 
by the heir, on receiving a fresh investiture of the 
fief: and length of time might as legitimately turn 
this present into a due of the lord, as it render- 
ed the inheritance of the tenant indefeasible. 
This is a very specious account of the matter. 
But those who consider the antiquity to which 
hereditary benefices may be traced, and the unre- 
served expressions of those instruments by which 
they were created, as well as the undoubted fact, 
that a large proportion of fiefs had been absolute 
alodial inheritances, never really granted by the 
superior, will perhaps be led rather to look for the 
origin of reliefs in that rapacity with which the 
powerful are ever ready to oppress the feeble. 
When a feudal tenant died, the lord, taking ad- 
vantage of his own strength and the confusion of 
the family, would seize the estate into his hands 
either by the right of force, or under some liti- 
gious pretext. Against this violence, the heir 
could in general have no resource but a compro- 
mise ; and we know how readily acts of successful 
injustice change their name, and move demure- 
ly, like the wolf in the fable, under the clothing 
of law. Reliefs and other feudal incidents are 


5. 


said to have been established in France about the | 


latter part of the tenth century, and they certain- 
ly appear in the famous edict of Conrad the Salic, 
in 1037, which recognizes the usage of present- 
ing horses and arms to the lord, upon a change of 
tenancy. But this also subsisted under the name 
of heriot, in England, as early as the reign of Ca- 
nute. 

A relief was a sum of money (unless where 
charter or custom introduced a different tribute) 
due from every one of full age, taking a fief by 
descent. This was in some countries arbitrary, 
or ad misericordiam, and the exactions practised 
under this pretence both upon superior and infe- 
rior vassals, ranked among the greatest abuses of 
the feudal policy. Henry I. of England promises 
in his charter, that they shall in future be just 
and reasonable; but the rate does not appear to 
have been finally settled, till it was laid down in 
Magna Charta, at about a fourth of the annual 
value of the fief. We find also fixed reliets 
among the old customs of Normandy and Beau- 
voisis. By a law of St. Louis, in 1245, the lord 
was entitled upon the lands, if the heir could not 
pay the relief, and possess them for a year. This 
right existed unconditionally in England under 
the name of primer seisin, but was confined to 
the king. 

2. Ciosely connected with reliefs, were the 
fines paid to the lord, upon the alienation of his 
vassal’s feud; and indeed we frequently find 
them called by the same name. The spirit of feu- 
dal tenure established so intimate a connexion 
between the two parties, that it could be dissol- 
ved by neither without requiring the other’s con- 
sent. If the lord transferred his seigniory, the 
tenant was to testify his concurrence; and this 
ceremony was long kept up in England under 
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the name of attornment. The assent of the lord 
to his vassal’s alienation was still more essential, 
and more difficult to be obtained. He had re- 
ceived his fief, it supposed, for reasons peculiar 
to himself or to his family; at least his heart and 
arm were bound to his superior; and his service 
was not to be exchanged for that of a stranger 
who might be unable, or unwilling to render it. 
A law of Lothaire II. forbids the alienation of fiefs, 
without the lord’s consent.* This prohibition is 
repeated in one of Frederic I. and a similar enact- 
ment was made by Roger king of Sicily. By the 
law of France, the lord was entitled, upon every 
alienation made by his tenant, either to redeem 
the fief by paying the purchase-money, or to claim 
a certain part of the value, by way of fine upon 
the change of tenancy.t In England even the 
practice of sub-infeudation, which was more con- 
formable to the law of fiefs and the military ge- 
nius of the system, but injurious to the suzerains, 
who lost thereby their escheats and other advan- 
tages of seigniory, was checked by Magna Char- 
ta, and forbidden by the statute 18 Edward I. 
called Quia Emptores, which at the same time 
gave the liberty of alienating lands, to be holden 
of the grantor’s immediate lord. The tenants of 
the crown were not included in this act ; but that 
of 1 Edward III. c. 12. enabled them to alienuie, 
upon the payment of a composition into chancery, 
which was fixed at one third of the annual value 
of the lands. 

These restraints, placed for the lord’s advan- 
tage upon the transfer of the feudal property, are 
not to be confounded with those designed for the 
protection of heirs and preservation of families. 
Such were the jus protimoseos, in the books of the 
fiefs, and retrait lignager of the French law which 
gave to the relations of the vendor a pre-emption 
upon the sale of any fief, and a right of subse- 
quent redemption. Such was the positive prohi- 
bition of alienating a fief held by title of descent, 
(feudum paternum,) without the consent of the 
kindred in the line of possible succession. Such 
too were the still more rigorous fetters imposed by 
the English statute of entails, which precluded all 
lawful alienation, till after two centuries, it was 
overthrown by the fictitious process of a common 
recovery. Though these partake in some mea- 


|sure of the feudal spirit, and would form an im- 


portant head in the legal history of that system, it 
will be sufficient to allude to them in a sketch, 
which is confined to the developement of its po- 
litical influence. 

A custom, very similar in effect to sub-infeuda- 
| tion, was the tenure by frerage ; which prevailed 
|in many parts of France. Primogeniture, in that 
|extreme which our common law has established, 
| was unknown, I believe, in every country upon 
the continent. The customs of France found 





means to preserve the dignity of families, and the 
‘indivisibility of a feudal homage, without expo- 
sing the younger sons of a gentleman to absolute 
‘beggary or dependence. Baronies indeed were 
not divided; but the eldest son was beund to make 


|a provision in money, by way of apanage, for the | 


other children, in proportion to his circumstances 
and their birth. As to inferior fiefs, in many 
places, an equal partition was made; in others, 


| *This was principally levelled at the practice 
‘of alienating feudal property in favor of the 
‘church, which was called, pro anima judicare. 

| in Beaumanoir’s age and district at least, sub- 
\infeudation without the lord’s license incurred a 
| forfeiture of the land; and his reason extends of 
|course more strongly to alienation. But, by the 
|general jaw of feuds, the former was strictly reg- 
\ular, while the tenant forfeited his land by the lat- 
lier. Craig mentions this distinction as one for 
which he is perplexed to account. It is however 
perfectly intelligible upon the original principles 
of feudal tenure. 


the eldest took the chief portion, generally two- 


thirds, and received the homage of his brothers 
for the remaining part, which they divided. To 
the lord of whom the fief was held, himself did 
homage for the whole.* In the early times of the 
feudal policy, when military service was the great 
object of the relation between lord and vassal, 
this, like all other sub-infeudation, was rather ad- 
vantageous tothe former. For, when the homage 
of a fief was divided, the service was diminished 
in proportion. Suppose, for example, the obliga- 
tion of military attendance for an entire manor to 
have been forty days; if that came to be equally 
split among two, each would owe but aservice of 
twenty. But if instead of being homagers to the 
same suzerain, one tenant held immediately of 
the other, as every feudatory might summon the 
aid of his own vassals, the superior lord would in 
fact obtain the service of both. Whatever oppo- 
sition, therefore, was made to the rights of sub- 
infeudation or frerage, would indicate a decay in 
the military character, the living principle of feu- 
dal tenure. Accordingly in the reign of Philip 
Augustus, when the fabric was beginning to 
shake, we find a confederate agreement of some 
principal nobles, sanctioned by the king, to abro- 
gate the mesne tenure of younger brothers, and 
establish an immediate dependence of each upon 
the superior lord. This, however, was not uni- 
versally adopted, and the original frerage subsist- 
ed to the last in some of the customs of France. 

3. As fiefs descended but to the posterity of the 
first taker, or at the utmost to his kindred, they 
necessarily became sometimes vacant for want of 
heirs ; especially where, as in England, there was 
no power of devising them by will. In this case, 
it was obvious that they ought to revert to the 
lord, from whose property they had been derived. 
These reversions became more frequent through 
the forfeitures occasioned by the vassal’s delin- 
quency, either toward his superior lord, or the 
state. Various cases are laid down in the Assi- 
ses de Jerusalem, where the vassal forfeits his 
land, for a year, for his life, or forever. But un- 
der rapacious kings, such as the Norman line in 
England, absolute forfeitures came to prevail, and 
a new doctrine was introduced, the corruption of 
blood, by which the heir was effectually exclu- 
ded from deducing his title through an attainted 
ancestor. 

4. Reliefs, fines upon alienation, and escheats, 
seem to be natural reservations in the lord’s boun- 
ty to his vassal. He had rights of another class 
which especially arose out of fealty and intimate 
attachment. Such were the aids which he was 
entitled to call for in certain prescribed circum- 
stances. These depended a great deal upon lo- 
cal custom, and were often extorted unreasona- 
bly. Du Cange mentions several as having exist- 
ed in France; such an aid for the lord’s expedi- 
tion to the Holy Land, for marrying his sister, or 
eldest son, and for paying a relief to his suzerain 
on taking possession of his land. Of these the 
last appears to have been the most usual in Eng- 
land. But this, and other aids occasionally ex- 
acted by the lords, were felt as a severe grie- 

vance; and by Magna Charta three only are re- 
tained ; to make the lord’s eldest son a knight, to 
marry his eldest daughter, and toredeem his per- 
son from prison. They were restricted to nearly 
the same description by a law of William I. of Si- 
cily, and by the customs of France. These feu- 
dal aids are deserving of our attention, as the be- 
ginnings of taxation, of which for a long time 





they in a great measure answered the purpose, 


*This was also the law of Flanders and Hai- 
inault. The customs as to succession were ex- 
ceedingly various, as indeed they continued to be 
‘until the late generalization of the French law. 
It issaid that primogeniture was introduced by the 
| Normans from Scandinavia. 












till the craving necessities and covetous policy of 
kings substituted for them more durable and on- 
erous burthens. 


I might here, perhaps, close the enumeration of 
feudal incidents, but that the two remaining, 
wardship and marriage, though only partial cus- 
toms, were those of our country, and tend to il- 
lustrate the rapacious character of a feudal aris- 
tocracy. 


5. In England, and in Normandy which either 
suggested or shared in all these English institu- 
tions, the lord had the wardship of his tenant du- 
ring minority. By virtue of his right, he had both 
the care of his person, and received to his own 
use the profits of the estate. There is something 
in this custom very conformable to the feudal 
spirit; since none was so fit as the lord to train 
up his vassal to arms; and none could put in so 
good a claim to enjoy the fief, while the military 
service for which it had been granted was sus- 

ended. This privilege of guardianship seems to 
Soe been enjoyed by the lord in some parts of | 
Germany: but in the law of France, the custody 
of the land was entrusted to the next heir, and 
that of the person, as in socage tenures among us, 
to the nearest kindred of that blood which could 
not inherit. By a gross abuse of the custom in | 
England, the right of guardianship in chivalry, or 
temporary possession of the lands, was assigned 
over to strangers. This was one of the most vex- 
atious parts of our feudal tenures, and was never 
perhaps more sorely felt, than in their last stage 
under the Tudor and Stuart families. 

6. Another right given to the lord by the Nor- 
man and English laws was that of marriage, or of 
tendering a husband to his female wards, while 
under age, whom they could not reject without 
forfeiting the value of the marriage; that is, as 
much as any one would give to the guardian for 
such an alliance. This was afterwards extended 
to male wards; and became a very lucrative 
source of extortion to the crown, as well as to 
mesne lords. This custom seems to have had 
the same extent as wardships. It is found in the 
ancient books of Germany, but not of France. 
The kings, however, and even inferior lords of 
that country, required their consent to be solicited 
for the marriage of their vassal’s daughters. Sev- 
eral proofs of this occur in the history, as well as 
in the laws, of France; and the same prerogative 
existed in Germany, Sicily, and England. A still 


more remarkable law prevailed in the kingdom of | 


Jerusalem. The lord might summon any female 
vassal to accept one of three whom he should 
propose, as her husband. No other condition 


seems to have been imposed on him in selecting | 


these suitors, than that they should be of equal 
rank with herself. Neither the maiden’s coyness, 
nor the widow’s affliction, neither aversion to the 
proffered candidates, nor love to one more favor- 
ed, seem to have passed as legitimate excuses. 
One, only one plea, could come from the lady’s 


| most consonant to the spirit of the system. 


FEUDAL SYSTEM DURING THE MIDDLE 


mistaken, no allusion occurs to the lucrative rights 
of seigniory in the Assises de Jerusalem, which 
are a monument of French usages in the eleventh 
century. Indeed that very general commutation 
of alodial property into tenure, which took place 
between the middle of the ninth and eleventh 
centuries, would hardly have been effected, if 
fiefs had then been liable to such burthens and so 
much extortion. In half barbarous ages, the 
strong are constantly encroaching upon the weak ; 
a truth, which, if it needed illustration, might 
find it in the progress of the feudal system. 

We have thus far confined our enquiry to fiefs 
holden on terms of military service: since those 
are the most ancient and regular, as well as the 
They 
alone were called proper feuds, and all were pre- 
sumed to be of this description, until the contra- 
ry was proved by the charter of investiture. A 


| proper feud was bestowed without price, without 


fixed stipulations, upon a vassal capable of ser- 
ving personally in the field. But gradually, with 
the help of a little legal ingenuity, improper fiets 
of the most various kinds were introduced, retain- 
ing little of the characteristics and less of the spi- 
rit which distinguished the original tenures. 
Women, if indeed that were an innovation; were 


|admitted to inherit them ;* they were granted for 
|a price, and without reference to military service. 


The language of the feudal law was applied by a 
kind of metaphor to almost every transfer of pro- 
perty. Hence, pensions of money, and allowan- 
ces of provisions, however remote from right no- 
tions of a fief, were sometimes granted under 
that name: and even where land was the subject 
of the donation, its conditions were often lucra- 
tive, often honorary, and sometimes ludicrous.+ 
There is one extensive species of feudal ten- 
ure which may be distinctly noticed. The pride 
|of wealth in the middle ages was principally ex- 
hibited in a multitude of dependants. The court 
|of Charlemagne was crowded with officers of ev- 
ery rank, some of the most eminent of whom ex- 
jercised functions about the royal person, which 
would have been thought fit only for slaves in the 
palace of Augustus or Antonine. The free born 
Franks saw nothing menial in the titles of cup- 
bearer, steward, marshal, and master of the horse, 
which are still borne by the noblest families in 
every country of Europe, and by sovereign prin- 
ces inthe empire. From the court of the king, 
\this favorite piece of magnificence descended to 
| those of the prelates and barons, who surrounded 
|themselves with household officers called minis- 
terials: a name equally applied to those of a ser- 
vile and of a liberal description. 
| these were rewarded with grants of lands, which 
they held under a feudal tenure by the condition 
of performing some domestic service to the lord. 
What was called in our law grand serjeaniy af- 
fords an instance of this species of fiet.t It is, 





mouth, who was resolute to hold her hand in sin- 
gle blessedness. It was, that she was past sixty 
years of age; and after this unwelcome confession 
it is justly argued, by the author of the law book 
which I quote, that the lord could not decently 
press her into matrimony. However outrageous 
such an usage may appear to our ideas, it is to be 
recollected that the peculiar circumstances of that 
little state rendered it indispensable to possess in 
every fief a proper vassal to fulfil the duties of war. 

These feudal servitudes distinguish the matu- 
rity of the system. No trace of them appears in 
the capitularies of Charlemagne and his family, 
nor in the instruments by which benefices were 
granted. I believe that they did not make part of 
the regular feudal law before the eleventh, or 
perhaps the twelfth century, though doubtless 
partial usages of this kind had grown up antece- 
dently to either of those periods. If I am not 


*Women did not inherit fiefs in the German 
empire. Whether they were ever excluded from 


succession in France, | know not; the genius of 


a military tenure, and the old Teutonic customs, 
preserved in the Salic law, seem adverse to their 
possession of feudal lands; yet the practice, at 
least from the eleventh century downward, does 
| hot support the theory. 

tin the treaty between Henry I. of England 
and Robert count of Flanders, A. D. 1101, the 
king stipulates to pay annually 400 marks of sil- 
ver, in feodo, for the military service of his ally. 

{‘* This tenure,” says Littleton, “is where a 
| man holds his lands or tenements of our sovereign 
lord the king by such services as he ought to do 
in his proper person to the king, as to carry the 
banner of the king, or his lance, or to lead his ar- 
ray, or to be his marshal, or to carry his sword be- 
fore him at his coronation, or his carver. or his 
butler, or to be one of his chamberlains at the re- 
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however, an instance of the noblest kind; but 
Muratori has given abundance of proofs, that the 
commonest mechanical arts were carried on in 
the houses of the great, by persons receiving lands 
upon those conditions. 

These imperfect feuds, however, belong more 
properly to the history of law, and are chiefly no- 
ticed in the present sketch, because they xttest 
the partiality manifested during the middle ages 
to the name and form of a feudal tenure. In the 
regular military fief we see the real principle of 
the system, which might orignally have been de- 
fined; an alliance of free land-holders arranged 
in degrees of subordination according to their re- 
spective capacities of affording mutual support. 

The peculiar and varied attributes of feudal 
tenures naturally gave rise to a new jurispru- 
dence, regulating territorial rights in those parts 
of Europe which had adopted the system. For a 
length of time, this rested in traditionary customs, 
observed in the domains of each prince or lord, 
without much regard to those of his neighbors. 
Laws were made occasionally by the emperor in 
Germany and Italy, which tended to fix the usa- 
ses of those countries. About the year 1170, Gi- 
rard and Obertus, two Milanese lawyers, publish- 
ed two books of the law of fiefs, which obtained a 
great authority, and have been regarded as the 
ground work of that jurisprudence. A number 
of subsequent commentators swelled this code 
with their glosses and opinions, to enlighten or 
obscure the judgment of the imperial tribunals. 
These were chiefly civilians or canonists, who 
brought to the interpretations of old barbaric cus- 
toms the principles of a very different school. 
Hence a manifest change was wrought in the law 
of feudal tenure, which they assimilated to the 
usufruct or the emphyteusis of the Roman code ; 
modes of property somewhat analogous in appear- 
ance, but totally distinet in principle from the le- 
gitimate fief. These Lombard lawyers propaga- 
ted a doctrine, which has been too readily re- 
ceived, that the feudal system originated in their 
country; and some writers upon jurisprudence, 
such as Duck and Sir James Craig, incline to give 
a preponderating authority to their code. But 
whatever weight it may have possessed within 
the limits of the empire, a different guide must be 
followed to the ancient customs of France and 

England. 
that curious polity, with which the stream of Ro- 
man law had never mingled its waters. In En- 
gland, we know that the Norman system, estab- 


lished between the conquest and the reign of 


Henry I[I., was restrained by regular legislation, 
by paramount courts of justice, and by learned 
writings, from breaking into discordant local usa- 


ges, except in a comparatively small number of 


places, and has become the principal source ot 
our common law. But the independence of the 
French nobles produced a much greater variety 
of customs. The whole number collected and 
reduced to certainty in the sixteenth century 
amounted to two hundred and eighty-five, or, 
omitting those inconsiderable for extent or pecu- 
liarity, to sixty. The earliest written customary 
in France is that of Bearn, which is said to have 
been confirmed by Viscount Gaston IV. in 1088." 


ceipt of his exchequer, or to do other like servi- 
ces.”” 

*Theré are two editions of this curious old 
code; one at Pau, in 1552, republished with a 
fresh title-page and permission of Henry IV., in 
1602; the other at Lescars, in 1633. These laws, 
as we read them, are subsequent to a revision 
made in the middle of the sixteenth century, in 
which they were more or less corrected. ‘The 
basis, however, is unquestionably very ancient. 
We even find the composition for homicide pre- 
served in them; so that murder was not a capital 
offence in Bearn, though robbery was such. 


These were fresh from the fountain of 
















































































s . 
Bre a sey: min SF 


.~ 


~—ag 
PET 


— 3 


oa 












9a 


~VU 


Many others were written in the two subsequent 
of which the custom of Beauvoisis, com- 
piled by Beaumanoir under Philip III. are the 
most celebrated, and contain a mass of informa- 
tion on the feudal constitution and manners. 
Under Charles VII. an ordinance was made for 
the formation of a general code of customary law, 
by ascertaining for ever in a written collection 
those of each district; but the work was not com- 
pleted till the reign of Charles 1X. This was 
what may be called the common law of the pays 
coutumiers, or northern division of France, and 
the rule of all their tribunals, unless where con- 
trolled by royal edicts. 


ages, 


PART IU. | 
Analysis of the Feudal System—Its local extent—View of the | 
different Orders of Society during the Feudal Ages—Nobility 

—Their Ranks and Privileges—Clergy—Freemen—Serfs or | 

Villeins—Comparative state of France and Germany—Priv- 

ileges enjoyed by the French Vassals—Right of coining money 

—And of private War—Immunity from taxation—Historical | 

View of the Royal Revenue in France——-Methods adopted to 

augment it by depreciation of the Coin, &c.-—Legislative 

power——Its state under the Merovingian Kings—and Charle- 
magne——Ilis Councils—-Suspension of any general Legislative 

Authority during the prevalence of Feudal Principles—the | 

King’s Council—-Means adopted to supply the want of a Na. | 

tional Assembly——Gradual Progress of the King’s Legislative 

Power——Philip 1 V., assembles the States General—-Their Pow- 

ers limited to Taxation—States under the Sons of Philip [1V.— 

States of 1355 and 1356—They nearly effect an entire Revo- 

lution—-The Crown recovers its vigor—States of 1380, under 

Charles VI.----Subsequent Assemblies under Charles VI. and 

Charles VII.----The Crown becomes more and more absolute---- 

Louis XI.----State of Tours in 1484----Historical View of Juris- 

diction in France----Its earliest stage under the first race of 

Kings, and Charlemagne----Territorial Jurisdiction----Feudal 

Courts of Justice----Trial by Combat----Codes of St. Louis---- 

The Territorial Jurisdictions give way----Progress of the Ju. | 

dicial Power of the Crown----Parliament of Paris----Peers of | 

France----Increased Authority of the Parliament----Registration 

of Edicts----Cause of the decline of the Feudal System----Ac 

quisitions of Domain by the Crown----Charters of Incorporation | 
granted to towns----Their previous condition----First Charters 
in the twelfth Century----Privileges contained in them----Mil- 
itary Service of Feudal Tenants commuted for money----Hired 

Troops----Change in the Military System of Europe----General 

View of the advantages and disadvantages attending the Feudal 

System. 

Ir has been very common to seek for the 
origin of feuds, or at least for analogies to them, 
in the history of various countries. But, though 
it is of great importance to trace the similarity of 
customs in different parts of the world, because 
it guides us to the discovery of general theorems 
as to human society, yet we should be on our 
guard against seeming analogies, which vanish 
away when they are closely observed. Itis easy 
to find partial resemblances to the feudal system. 
The relation of patron and clietit in the Roman 
republic is not unlike that of lord and vassal, in 
respect of mutual fidelity; but it was not founded 
upon the tenure of land, nor military service. 
The veteran soldiers, and, in later times, some 
barbarian allies of the emperors, received lands 
upon condition of public defence; but they were 
bound, not to an individual lord, but to the state. 
Such a resemblance to fiefs may be found in the 
Zemindaries of Hindostan, and the Timariots of 
Turkey. The clans of the Highlanders and Irish | 
followed their chieftain into the field; but their} 
tie was that of imagined kindred and respect for | 
birth, not the spontaneous compact of vassalage. | 
Much can we extend the name of feud, | 
though it is sometimes strangely misapplied, to 
the polity of Poland and Russia. All the Polish | 
nobles were equal in rights, and independent of 
each other; all who were less than noble, were | 
in servitude. No government can be more} 
opposite to the long gradations and mutual duties | 





less 


of the feudal system.* 


*In civil history many instances might be} 
found of feudal ceremonies in countries not reg- | 
ulated by the feudal law. Thus Selden has pub-| 
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The regular machinery and systematic estab- 
lishment of feuds, in fact, may be considered as 
almost confined to the dominions of Charlemagne, 
and to those countries which afterwards derived 
it from thence. In England, it can hardly be 
thought to have existed in a complete state before 
the conquest. Scotland, it is supposed, borrowed 
it soon after from her neighbor. The Lombards 
of Benevento had introduced feudal customs into 
the Neapolitan provinces, which the Norman 
conquerors afterwards perfected. Feudal tenures 
were so general in the kingdom of Arragon, that 





‘lands in consequence. 


I reckon it among the monarchies which were 
founded upon that basis.* Charlemagne’s empire, 
it must be remembered, extended as far as the 
Ebro. But in Castile and Portugal they were 
very rare, and certainly could produce no political 
effect. Benifices for life were sometimes granted 
in the kingdom of Denmark and Bohemia. Nei- 
ther of those, however, nor Sweden nor Hunga- 


iry, come under the description of countries 
jinflueuced by the feudal system.t 


‘That system, 
however, after all these limitations was so ex- 


jtensively diffused, that it might produce con- 


fusion, as well as prolixity, to pursue the col- 


jlateral branches of its history, in all the coun- 


tries where it prevailed. But this embarrass- 
ment may be avoided without any loss, I 
trust, of important information. The English 
constitution will find its place in another portion 
of these volumes; and the political condition of 
Italy, after the eleventh century, was not much 
affected, except in the kingdom of Naples, an 
inconsiderable object, by the laws of feudal 
tenure. Ishall confine myself therefore, chiefly, 
to France and Germany; and far more to the 
former than the latter country. But it may be 
expedient first to contemplate the state of society 
in its various classes during the prevalence of 
feudal principles, before we trace their influence 
upon the national government. 

it has been laid down already as most probable, 
that no proper aristocracy, except that of wealth, 
was known under the early kings of France; 
and it was hinted that hereditary benefices, or, 
in other words, fiefs, might supply the link that 
was wanting between personal priviliges and 
those of descent. The possessors of beneficiary 
estates were usually the richest and most con- 
spicuous individuals in the state. They were 
immediately connected with the crown, and par- 
takers in the exercise of justice and royal 
counsels. Their sons now came to inherit this 
eminence; and, as fiefs were either inalienable, 
or at least not very frequently alienated, rich 
families were kept long in sight; and, whether 
with the general system, and merely denote the 
subordination of one prince or people to another. 

*It is probable, that feudal tenure was as 
ancient in the north of Spain, as in the contig- 
uous provinces of France. But it seems to have 
chiefly prevailed in Arragon about the twelfth 
and thirteenth centuries, when the Moors south 
of the Ebro were subdued by the enterprise of 
private nobles, who, after conquering estates for 
themselves, did homage for them to the king. 
James I. upon the reduction of Valencia, granted 
lands by way of fief, on condition of defending 
that kingdom against the Moors, and residing 
personally upon the estate. Many did not per- 
form this engagement, and were deprived of the 
It appears by the tes- 
tament of this monarch, that feudal tenures 


isubsisted in every part of his dominions. 


¢Though there were no feudal tenures in 
Sweden, yet the nobility and others were exempt 
from taxes on condition of serving the king with 
horse and arms at their own expense; and a dis- 


AGES. 


engaged in public affairs, or living with mag- 
nificence and hospitality at home, naturally drew 
to themselves popular estimation. The dukes 
and counts, who had changed their quality of 
governors into that of lords over the provinces 
entrusted to them, were at the head of this noble 
class. And in imitation of them, their own 
vassals, as well as those of the crown, and even 
rich alodialists, assumed titles from their towns 
or castles, and thus arose a number of petty 
counts, barons, and viscounts. ‘This distant 
class of nobility became co-extensive with the 
feudal tenures. For the military tenant, how- 
ever poor, was subject to no tribute, no pres- 
tation, but service in the field; he was the 
companion of his lord in the sports and feasting 
of his castle, the peer of his court; he fought on 
horseback, he was clad in the coat of mail, while 
the commonalty, if summoned at all to war, came 
on foot, and with no armour of defence. As 
every thing in the habits of society, conspired 
with that prejudice, which, in spite of moral 
philosophers, will constantly raise the profession 
of arms above all others, it was a natural con- 
sequence, that a new species of aristocracy, 
founded upon the mixed considerations of birth, 
tenure, and occupation, sprung out of the feudal 
system. Every possessor of a fief was a gen- 
tleman, though he owned but a few acres of land 
and furnished his slender contribution towards 
the equipment ofa knight. In the Libri Feudo- 
rem, indeed, those who were three degrees 
removed from the emperor in order of tenancy, 
are considered as ignoble; but this is restrained 
to modern investitures; and in France, where 
sub-infeudation was carried the farthest, no such 
distinction has met my observation. 

There still, however, wanted something to 
ascertain gentility of blood, where it was not 
marked by the actual tenure of land. This was 
supplied by two innovations devised in the 
eleventh and twelfth centuries; the adoption of 
sirnames and of armorial bearings. The first 
are commonly referred to the former age, when 
the nobility began to add the names of their 
estates to their own, or having any way acquired 
a distinctive appellation, transmitted it to their 
posterity.* As to armorial bearings, there is no 
doubt that emblems somewhat similar have been 
immemorially used both in war and peace. The 
shields of ancient warriors, and devices upon 
coins or seals, bear no distant resemblance to 
modern blazonry. But the general introduction 
of such bearings, as hereditary distinctions, has 
been sometimes attributed to tournaments, where- 
in the champions were distinguished by fanciful 
devices; sometimes to the crusades, where a 
multitude of all nations and languages, stood in 
need of some visible token to denote the banners 
of their respective chiefs. In fact, the peculiar 
symbols of heraldry point to both these sources, 
and have been borrowed in part from each. 
Hereditary arms were perhaps scarcely used by 
private families before the beginning of the thir- 
teenth century. From that time, however, they 
became very general, and have contributed to 
elucidate that branch of history, whatever value 
we may assign to it, which regards the descent of 
illustrious families. 

When the privileges of birth had thus been 
rendered capable of legitimate proof, they were 
enhanced in a great degree, and a line drawn 
between the highborn and ignoble classes, almost 
as broad as that which separated liberty from 
servitude. All offices of trust and power were 
conferred on the former; those excepted, which 


*The authors of the Nouveau Traite de Diplo- 
matique, trace the use of sirnames in a few 


lished an infeudation of Moldavia by the king of| tinction was taken between liber and tribularius.| instances even to the beginning of the tenth 


Poland, A. D. 1485, in the regular forms. 


these political fiefs have hardly any connexion | 


But| But any one of the latter might become of the|century; but they did 


former class, or vice versa. 


not become general, 


|according to them, till the thirteenth. 












appertained to the legal profession. A plebian 
could not possess a fief. Such at least was the 
original strictness: but as the aristocratic principle 
grew weaker, an indulgence was extended to 
heirs, and afterwards to purchasers.* They 
were even permitted to become noble by the 
acquisition, or at least by its possession for three 
generations. But notwithstanding this ennobling 
quality of the land, which seems rather of an 
equivocal description, it became an established 
right of the crown to take, every twenty years, 
and on every change of the vassal, a fine, known | 
by the name of franc-fief, from plebians in pos-| 
session of land held by a noble tenure. A 
gentleman in France or Germany could not 
exercise any trade without derogating, that is, 
losing the advantages of his rank. A few ex- 
ceptions were made, at least in the former 
country, in favour of some liberal arts, and of 
foreign commerce. 3ut in nothing does the 
feudal haughtiness of birth more shew itself, than 
in the disgrace which attended unequal mar- 
riages. No children could inherit a territory held 
immediately of the empire, unless both their| 
yarents belonged to the higher class of nobility. 
fn France, the offspring of a gentleman by a| 
plebian mother were reputed noble for the pur-| 
poses of inheritance, and of exemption from | 
tribute. But they could not be received into} 
any order of chivalry, though capable of simple 
knighthood; nor were they considered as any} 
better than a bastard class, deeply tainted with | 
the alloy of their maternal extraction. Many} 
instances occur where letters of nobility have} 
been granted to re-instate them in their rank. | 
For several purposes it was necessary to prove| 
four, eight, sixteen, or a greater number of quar-| 
ters that is, of coats borne by paternal and maternal 
ancestors, and the same practice still subsists in| 
Germany. 

It appears, therefore, that the original nobility | 
of the continent were, what we call self created, | 
and did not derive their rank from any such 
concessions of their respective sovereigns, as 
have been necessary in subsequent ages. In| 
England, the baronies by tenure might belong 
to the same class, if the lands upon which they 
depended had not been granted by the crown. | 
But the kings of France before the end of the 
thirteenth century, began to asssume a privilege 
of creating nobles by their own authority, and 
without regard to the tenure of land. Philip the 
hardy, in 1271, was the first French king who 
granted letters of nobility: under the reigns of 
Philip the Fair and his children they gradually 
became frequent. This effected a change in the 
character of nobility: and had as obvious a moral, | 
as other events of the same age had a politival, | 
influence, in diminishing the power and inde- 





pendence of the territorial aristocracy. The 
originally connected with ancient 


rivileges 
a. and extensive domains became common 
to the low-born creatures of a court, and lost 
consequently part of their title to respect. The 
lawyers, as | have observed above, pretended 
that nobility could not exist without a royal 
concession. They acquired themselves, in return 
for their exaltation of prerogative, an official 
nobility by the exercise of magistracy. The| 
institutions of chivalry again gave rise to a vast 
increase of gentlemen: knighthood, on whom-| 
soever conferred by the sovereign being a) 


|from which they derived their name, (a distinc- | 


| ing ampler rights of territorial justice, they seemed | 
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sufficient passport to noble privileges. It was | service might be to the civil as well as ecclesias- 


usual, perhaps, to grant previous letters of| 
nobility to a plebian for whom the honor of 
knighthood was designed. 

In this noble or gentle class there were several | 
gradations. All those, in France, who held lands 
immediately depending upon the crown, what- 
ever titles they might bear, were comprised in 
the order of baron. These were, originally, the 
peers of the king’s court; they possessed the 
nigher, as well as lower, territorial jurisdiction, 
and had the right of carrying their own banner 
into the field.* To these corresponded the Val- 
vassores majores and Capitanei of the empire. | 
In a subordinate class were the vassals of this 
high nobility, who, upon the continent, were 
usually termed Vavassors: an appellation not 
unknown, though rare in England. The Chate- 
lains belonged to the order of Vavassors, as they 
held only arriere fiefs ; but having fortified houses, 


tion very important in those times,) and possess- 


to raise themselves above the level of their fellows | 
in the scale of tenure. But, after the personal | 
nobility of chivalry became the object of pride, 





tical laws, the clergy who held military fiefs were 
of course bound to fulfil the chief obligation of 
that tenure, and send their vassals into the field. 
We have many instances of their accompanying 
the army, though not mixing in the conflict; 
and even the parish priests headed the militia of 
their villages. The prelates however sometimes 
contrived to avoid this military service, and the 
payments introduced in commutation for it, by 
holding lands in frank-almoigne, a tenure which 
exempted them from every species of obligation, 
except that of saying masses for the benefit of the 
grantor’s family. But, notwithstanding the war- 
like disposition of some ecclesiastics, their more 
usual inability to protect the estates of their 
churches against rapacious neighbors suggested 
a new species of feudal relation and tenure. 
The rich abbeys elected an advocate, whose 
business it was to defend their interests both in 
secular courts, and, if necessary, in the field, 
Pepin and Charlemagne are styled advocates of 
the Roman church. This indeed was on a mag- 
nificent scale ; but in ordinary practice, the advo- 
cate of a monastery was some neighboring lord, 
who, in return for his protection, possessed many 


| Orleans, with the original vassals of the crown. 


| 
' 


the Vavassors, who obtained knighthood, were | lucrative privileges, and, very frequently, consid- 


|commonly styled bachelors; those who had not/| erable estates by way of fief from his ecclesiastical 


received that honour fell into the class of squires,t clients. Some of these advocates are reproached 
or damoiseaux. with violating their obligation, and becoming the 
It will be needless to dwell upon the condition | plunderers of those whom they had been retained 
of the inferior clergy, whether secular or pro-| to defend. 
fessed, as it bears little upon the general scheme| The classes below the gentry may be divided 
of polity. The prelates and abbots, however, it|into freemen and villeins. Of the first were the 
must be understood, were completely feudal|inhabitants of chartered towns, the citizens and 
nobles. They swore fealty for their lands to the| burghers, of whom more will be said presently. 
king or other superior, received the homage of| As to those who dwelt in the country, we can 
their vassals, enjoyed the same immunities,|/have no difficulty in recognizing, so far as En- 
exercised the same jurisdiction, maintained the| gland is concerned, the socagers, whose tenure 


| Same authority, as the lay lords among whom| was free, though not so noble as knight’s service, 


they dwelt. Militaryservice does not appear to|and a numerous body of tenants for term of life, 
have been reserved in the beneficiary grants made | who formed that ancient basis of our strength, the 
to cathedrals and monasteries. But, when other | English yeomanry. But the mere freemen are 
vassals of the crown were called upon to repay the | not at first sight so distinguishable in other coun- 
bounty of their sovereign by personal attendance |tries. In French records and law books of feu- 
in war, the ecclesiastical tenants were supposed | dal times, all besides the gentry are usually con- 
to fall within the scope of this feudal duty,| founded under the names of villeins or hommes 
which men, little less uneducated and violent|de pooste, (gens potestatis.)* This proves the 
than their compatriots, were not reluctant to fulfil. | slight estimation in which all persons of ignoble 
Charlemagne exempted or rather prohibited them | birth were considered. For u ndoubtedly there 
from personal service by several capitularies.{|existed a great many proprietors of land and 
The practice, however, as every one who has|others, as free, though not as privileged, as the 
some knowledge of history will be aware, prevail-| nobility. In the south of France, and especially 
ed in succeeding ages. Both in national and /| Provence, the number of freemen is remarked to 
private warfare, we find very frequent mention| have been greater than in the parts on the right 
of martial prelates. But contrary as this actual | bank of the Loire, where the feudal tenures were 
oe canta dciatinednginaia : jalmost universal. 
*The vassals of inferior lords were however | people in Italy, called Arimanni, who, though the 
called, improperly, Barons, both in France and | name is somewhat obscure, seem to have been in 
England. In perfect strictness, those only, ja middle station, either cultivators of their own 
whose immediate tenure of the crown was older land, or free tenants of a superior.t 
than the accession of Hugh Capet, were barons} I shall quote part of a passage in Beaumanoir, 
of France; namely, Bourbon, Coucy, and Beau- | which points out this distinction of ranks ‘pretty 


jeu, or Beaujolois. It appears, however, by a\fully. ‘It should be known, he says, that there 


| register in the reign of Philip Augustus, that fifty-|are three conditions of men in this world; the 


nine were reckoned in that class; confounding first, is that of gentlemen ; and the second, is that 

the feudatories of the Capetian fiefs, Paris and |of such as are naturally free, being born of a free 

|mother. All who have a right to be called 
+The sons of knights, and gentlemen not yet} : ; i ieideisliaente 

knighted, took the appellation of squires in the|is Jean Montaigu, archbishop of Sens, who was 

twelfth century. Squire was not used as a title| killed at Agincourt. 

of distinction in England, till the reign of Edward| *As all these freemen were obliged, by the an- 


gen- 
5 


. | III. and then but sparingly, Though by Henry |cient laws of France, to live under the protection 


*The establishments of St. Louis forbid this| VI.’s time it was 


innovation, but Beaumanoir contends that the 


on e.8 ° ' +): 7 . . 
prohibition does extend to descent or marriage.|some military men; except officers in courts of 
rhe roturier who acquired a fief, if he chal-| justice, who, by patent or prescription, had | claims on the part of their territorial superiors, we 
lenged any one, fought with ignoble arms; but| obtained that addition. 


in all other respects, was treated as a gentleman. | 


Yet a knight was not obliged to do homage to 
the roturier, who became his superior by the 
acquisition of a fief on which he depended. 


|admitted to lay communion. 


grown tommon, yet none|of some particular lord, and found great difficulty 
assumed it but the sons and heirs of knights, and/in choosing a new place of residence, as they 
were subject to many tributes and oppressive 


cannot be surprised that they are contounded, at 
tAny bishop, priest, deacon, or subdeacon bear-| this distance, with men in actual servitude. 

\ing arms was to be degraded, and not even| j;Robertson has confounded these arimanni 
; ’ | with originarti and conditionales, who were not 
jOne of the latest instances of a fighting bishop freemen. 


Muratori mentions a sort of 




























































ea me 


beset 




















30 


tlemen are free, but all who are free, are not gen- 


tlemen. Gentility comes by the father, and not 
by the mother; but freedom is derived from the 
mother only: and whoever born of a free 
mother, is himself free, and has free power to do 
any thing that is lawful.” 

In every age and country, until times compar- 
atively recent, personal servitude appears to have 
been the lot of a large, perhaps the greater, por- 
tion of mankind. We lose a good deal of our 
sympathy with the spirit of freedom in Greece 
and Rome, when the importunate recollection oc- 
curs to us, of the tasks which might be enjoined, 
and the punishments which might be inflicted, 
without control either of law or opinion, by the 
keenest patriot of the Comitia, or the Council of 
Five Thousand. A similar, though less powerful 
feeling will often force itself on the mind, when 
we read the history of the middle ages. The 
Germans, in their primitive settlements, were ac- 
customed to the notion of slavery, incurred not 
only by captivity, but by crimes, by debt, and es- 
pecially by loss in gaming. When they invaded 
the Roman empire, they found the same condi- 
tion established in all its provinces. Hence, from 
the beginning of the wra now under review, ser- 
vitude, under somewhat different modes, was 
extremely common. There is some difficulty in 
ascertaining its varieties and stages. In the Sa- 
lic laws, and in the Capitularies, we read not 
only of Servi, but of Tributarii, Lidi, and Coloni, 
who were cultivators of the earth, and subject to 
residence upon their master’s, estate, though not 
destitute of property or civil rights. Those who 
appertained to the demesne lands of the crown 
were called Fiscalini. The composition for the 
murder of one of these was much less than that 
for afreeman.* The number of these servile cul- 
tivators was undoubtedly great, yet in those early 
times, I should conceive, much less than it after- 
wards became. Property was for the most part 
in small divisions, and a Frank who could hardly 
support his family upon a petty alodial patrimony 
was not likely to encumber himself with many 
servants. But the accumulation of overgrown 
private wealth had a natural tendency to make 
slavery more frequent. Where the small pro- 
prietors lost their lands by mere rapine, we may 
believe that their liberty was hardly less endan- 
gered.t Even where this was not the case, yet 
as the labor either of artizans or free husbandmen 
was but sparingly in demand, they were often 
compelled to exchange their liberty for bread. In 
seasons also of famine, and they were not unfre- 
quent, many freemen sold themselves into slave- 
ry. A eapitulary of Charles the Bald in 864 per- 
mite their redemption at an equitable price. 


is 


*Originally it was but 45 solidi, but Charle- 
magne raised it to 100. There are several pro- 
visions in the laws of this great and wise mon- 
arch in favor of liberty. If a lord claimed any 
one either as his villein or slave, who had escaped 
beyond his territory, he was not to be given up 
till strict inquiry had been made in the place to 
which he was asserted to belong, as to his condi- 
tion, and that of his family. And if the villein 
shewed a charter of enfranchisement, the proof 
of its forgery was to lie upon the lord. No man’s 
liberty could be questioned in the Hundred- 
court. 

Yet whatever tendency the law might shew 
towards encouraging the manumission of slaves, 
it treated them, while in servitude, with the un- 
feeling indifference of the Roman code. 

+Montesquieu ascribes the increase of personal 
servitude in France to the continual revolts and 
commotions under the two first dynasties. 

tThe Greek traders purchased famished wretch- 
es on the coasts of Italy, whom they sold to the 
Saracens. Muratori, Annali d’ltalia, A. D. 785. 
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|Others became slaves, as more fortunate men be-/proportion of freemen, therefore, would have 


came vassals, toa powerful lord, for the sake of 
his protection. Many were reduced into this 
state through inability to pay those pecuniary 
compositions for offences, which were numerous 
and sometimes heavy in the barbarian codes of 
law; and many more by neglect of attendance on 
military expeditions of the king, the penalty of 
which was a fine called Heriban, with the alter- 
native of perpetual servitude.* A source of loss 
of liberty which may strike us as more extraordi- 
nary was superstition; men were infatuated 
enough to surrender themselves, as well as their 
properties, to churches and monasteries, in return 
for such benefit as they might reap by the pray- 
ers of their new masters. 

The characteristic distinction of a villein was 
his obligation to remain upon his lord’s estate. 
He was not only precluded from selling his lands 
upon which he dwelt; but his person was bound, 
and the lord might reclaim him at any time, by 
suit in a court of justice, if he ventured to stray. 
But, equally liable to this confinement, there were 
two classes of villeins, whose condition was ex- 
ceedingly different. In England, at least from 
the reign of Henry II., one only, and that the in- 
ferior species, existed ; incapable of property, and 
destitute of redress, except against the most out- 
rageous injuries. The lord could seize whatever 
they acquired or inherited, or convey them, apart 
from the land, to astranger. Their tenure bound 
them to what were called villejn services, 
ignoble in their nature, and indeterminate in 
their degree ; the felling of timber, the carrying of 
manure, the repairing of roads for their lord, who 
seems to have possessed an equally unbounded 
right over their labor and its fruits. But by the 
customs of France and Germany, persons in this 
abject state seem to have been called serfs, and 
distinguished from villeins, who were only bound 
to fixed payments and duties in respect of their 
lord, though, as it seems, without legal redress, if 
injured by him. ‘The third state of men, says 
Beaumanoir, in the passage above quoted, is that 
of such as are not free; and these are not all of 
one condition, for some are so subject to their 
lord, that he may take all they have, alive or 
dead, and imprison him whenever he pleases, 
being accountable to none but God; while others 
are treated more gently, from whom the lord can 
take nothing but customary payments, though at 
their death all they have escheats to him.’’+ 

Under every denomination of servitude, the 
children followed their mother’s condition; ex- 
cept in England, where the father’s state deter- 
mined that of the children; on which account 
bastards of female villeins were born free; the 
law presuming the liberty of their father.t The 


Much more would persons in this extremity sell 
themselves to neighboring lords. 

*A full heribannum was 60 solidi; but it was 
sometimes assessed in proportion to the wealth of 
the party. 

+By a law of the Lombards, a free woman who 
married a slave might be killed by her relations, 
or sold; if they neglected to do so, the fise might 
claim her as itsown. In France also, she was 
liable to be treated as aslave. Even in the 12th 
century, it was the law of Flanders, that whoever 
married a villein became one himself, after he had 
lived with her a twelve-month. And, by a ca- 
pitulary of Pepin, if a man married a villein be- 
lieving her to be free, he might repudiate her and 
marry another. 

Villeins themselves could not marry without 
the lord’s license, under the penalty of forfeiting 
their goods, or at least of a mulct. This seems to 
be the true origin of the famous mercheta mulie- 
rum, which has been ascribed to a very different 
custom. 

{Bracton indeed holds, that the spurious issue 


been miserably diminished, if there had been no 
reflux of the tide, which ran so strongly towards 
slavery. But the usage of manumission made a 
sort of circulation between these two states of 
mankind. This, as is well known, was an ex- 
ceedingly common practice with the Romans; 
and is mentioned, with certain ceremonies pre- 
scribed, in the Frankish and other early laws. 
The clergy, and especially several popes, enfor- 
ced it as a duty upon laymen; and inveighed 
against the scandal of keeping christians in bon- 
dage. But they were not, it is said, equally 
ready in performing their own parts; the villeins 
upon church lands were among the last who 
were emancipated.* As society advanced in 
Europe, the manumission of slaves grew more 
frequent.¢ By the indulgence of custom in 
some places, or perhaps by original convention, 
villeins might possess property, and thus pur- 
chase their own redemption. Even where they 
had no legal title to property, it was accounted 
inhuman to divest them of their little possession, 
(the peculium of Roman law,) nor was their 
poverty, perhaps, less tolerable upon the whole, 
than that of the modern peasantry in most coun- 
tries of Europe. It was only in respect of his 
lord, it must be remembered, that the villein, at 
least in England, was without rights ;{ he might 
inherit, purchase, sue in the courts of law; 
though, as defendant in areal action, he might 
shelter himself under the pleaof villenage. The 
peasants of this condition were sometimes made 
use of in war, and rewarded with enfranchise- 
ment; especially in Italy, where the cities and 
petty states had often occasion to defend them- 
selves with their whole population; and in peace 
the industry of free laborers must have been 
found more productive and better directed. 
Hence, the eleventh and twelfth centuries saw 
the number of slaves in Italy begin to decrease ; 
early in the fifteenth, a writer quoted by Murato- 
ri speaks of them as no longer existing. The 
greater partof the peasants in some countries of 
Germany had acquired their liberty before the 
end of the thirteenth century; in other parts, as 
well as in all the northern and eastern regions of 
Europe, they remain in a sort of villenage to this 
day. Some very few instances of predial servi- 
tude have been discovered in England, so late as 
of a fief, though by a free father, should be a vil- 
lein. But the laws of Henry I. declare, that a 
son should follow his father’s condition; so that 
this peculiarity is very ancient in our law. 

*See however a charter of manumission from 
the chapter of Orleans, 1224, to all their slaves, 
under certain conditions of service. Conditional 
manumissions were exceedingly common. 

+No one could enfranchise his villein without 
the superior lord’s consent; for this was to di- 
minish the value of his land, apeticer le fief. It 
was necessary therefore for the villein to obtain 
the suzerain’s confirmation; otherwise he only 
changed masters; and escheated, as it were, to 
the superior; for the lord who had granted the 
charter franchise was estopped from claiming him 
again. 

tPerhaps this is not applicable to other coun- 
tries. Villeins were incapabie of being received 
as witnesses against freemen. There are some 
charters of kings of France admitting the serfs 
of particular monasteries to give evidence, or to 
engage in the judicial combat, against freemen. 
But I do not know that their testimony, except 
against their lord, was ever refused in England ; 
their state of servitude not being absolute, like 
that of negroes in the West Indies, but particu- 
lar and relative, as that of an apprentice or hired 
servant. This subject, however, is not devoid 
of obscurity, and I may probably return to it in 
another place. 
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the time of Elizabeth, and perhaps they might be | villein tenements, and are so termed in Latin, | France rather a collection of states, partially allied 


traced still lower. Louis Hutin, in France, after 
innumerable particular instances of manumission 
had taken place, by a general edict in 1315, reci- 
ting that his kingdom is denominated the king- 
dom of the Franks, that he would have the fact 
to correspond with the name, emancipates all 
persons in the royal domains upon paying a just 
composition, as an example for other lords pos- 
sessing villeins to follow. Philip the Long 
renewed the same edict three years afterwards ; 
a proof that it had not been carried into execu- 
tion. Indeed there are letters of the former 
prince, wherein, considering that many of his 
subjects are not apprized of the extent of the 
benefit conferred upon them, he directs his offi- 
cers to tax them as high as their fortunes can well 
bear.* 

It is deserving of notice, that a distinction 
existed from very early times in the nature of 
lands, collateral, as it were, to that of persons. 
Thus we find mansi ingenui and mansi serviles 
in the oldest charters, corresponding to the boc- 


land and folkland of the Anglo-Saxons, the lib-| 


erum tenementum and villenagium, or freehold 
and copyhold of our later law. 
lands held in roture appear to be considered as 


*Philip the Fair had emancipated the villeins in 


the royal domains throughout Languedoc, retain- | 
ing only an annual rent for their lands, which | 


thus becomes censives, or emphyteuses. It does 
not. appear by the charter, that he sold this en- 
franchisement, though there can be little doubt 
about it. He permitted his vassals to follow the 
example. 

[t is not generally known, I think, that predial 


servitude was not abolished in all parts of France 
In some places, says Pas-| 


till the revolution. 
quier, the peasants are taillables a volante, that 
is, their contribution is not permanent, but as- 
sessed by the lord with the advice of prud’hom- 
mes, resseants sur les lieux, according to the 
peasant’s ability. Others payafixedsum. Some 
are called serfs de poursuite, who cannot leave 
their habitations, but may be followed by the lord 
into any part of France for the taille upon their 
goods. This was the case in part of Champagne, 
and the Nivernois. Nor could these serfs, or 
gens de mainmorte, as they were sometimes cal- 


led, be manumitted without letters patent of the | 
Du Bos informs us, | 


king, purchased by a fine. 
that in 1615, the Tiers Etat prayed the king to cause 
all serfs (hommes de poote) to be enfranchised on 
paying a composition; but this was not complied 
with, and they existed in many parts when he 
wrote. Argou, in his Institutions de Droit Fran- 
cois, confirms this, and refers to the customaries 
of Nivernois and Vitry. And M. de Brequigny, 
in his preface to the twelfth volume of the collec- 
tion of Ordonnances, says that throughout almost 
the whole jurisdiction of the parliament of Be- 
sancon, the peasants were attached to the soil, 
not being capable of leaving it without the lord’s 
consent; and that in some places he even inher- 
ited their goods in exclusion of the kindred. I 
recollect to have read in some part of Voltaire’s 
correspondence, an anecdote of his interference, 
with that zeal against oppression, which is the 


shining side of his moral character, in behalf of | 


some of these wretched slaves of Franche comte. 
About the middle of the fifteenth century, 
some Catalonia serfs who had escaped into France 


being claimed by their lords, the parliament of} 


Toulouse declared, that every man who entered 


the kingdom, en criant France, should become | 


free. The liberty of our kingdom is such, says 
Mezeray, that its air communicates freedom to 
those who breathe it, and our kings are too au- 
gust to reign over any but freemen. 
pretence Mezeray had for such a flourish, may be 
decided by the former part of this note. ; 


In France, all} 


though many of them rather answer 
socage freeholds. But, although originally this 
servile quality of lands was founded on the state 
of their occupiers, yet there was this particular- 
ity, that lands never changed their character 
along with that of the possessor; so that a noble- 
man might, and often did, hold estates in roture, 
as well as a roturier acquire a fief. Thus in 
England the terre tenants in villenage, who 
occur in our old books, were not villeins, but 


immemorial of a villein quality. 


German branch of Charlemagne’s empire by the 
treaty of Verdun in 843, there was perhaps hard- 
ly any difference in the constitution of the two 
kingdoms. If any might be conjectured to have 
existed, it would be a greater independence, and 
fuller rights of election in the nobility and people 
of Germany. But in the lapse of another centu- 
ry, France had lost all her political unity, and her 
kings all their authority; while the Germanic 


tual, though not absolute control of its sovereign. 
No comparison can be made between the power 
of Charles the Simple and Conrad the First, 
|though the former had the shadow of an hered- 
jitary right and the latter was chosen from among 
his equals. A long succession of feeble princes 
or usurpers, and destructive incursions of Nor- 
mans, reduced France almost to a dissolution of 
society; while Germany, under Conrad, Henry, 
and the Othos, found their arms not less prompt 
and successful against revolted vassals, than 
external enemies. The high dignities were less 
icompletely hereditary than they had become in 
France ; they were granted indeed pretty regu- 
larly, but they were solicited as well as granted ; 
while the chief vassals of the French crown 
assumed them as patrimonial sovereignties, to 
which a royal investiture gave more of orna- 
|} ment than sanction. 

In the eleventh century, these imperial prerog- 
latives began to lose part of their lustre. The 
long struggles of the princes and clergy against 
| Henry [V.and his son, the revival of more effective 


| Franconia, the exhausting contents of the Swabian 
emperors in Italy, the intrinsic weakness produ- 
ced by a law of the empire, according to which 
the reigning sovereign could not retain an impe- 
rial fief more than a year in his hands, gradually 
prepared that independence of the German aris- 
tocracy, which reached its height about the mid- 





How much | 


dle of the thirteenth century. During this period 
| the French crown had been insensibly gaining 
istrength; and as one monarch degenerated into 
| the mere head of a confederacy, the other acqui- 
red unlimited power over a solid kingdom. 

It would be tedious, and not very instructive, 
to follow the details of German public law during 
the middle ages: nor are the more important 
| parts of it easily separable from civil history. In 
jthis relation, they will find a place in a subse- 
\quent chapter of the present volume. France 
}demands a more minute attention, and in tracing 
the character of the feudal system in that coun- 
try, we shall find ourselves insensibly developing 
the progress of a very different polity. 

To understand in what degree the peers and 
barons of France, during the prevalence of feu- 
dal principles, were independent of the crown, 
we must look at their leading privileges. 
may be reckoned: 1. The right of coining money ; 
2. That of waging private war; 3. The exemp- 
ition from all public tributes, except the feudal 
aids;-4. The freedom from legislative control; 
and, 5. The exclusive exercise of original judi- 
cature in their dominions. Privileges so enor- 
mous and so contrary to all principles of sov- 
jereignty, might lead us, in strictness, to account 











to our) 


freemen holding lands which had been from time | 


At the final separation of the French from the | 


empire was entire and unbroken, under an effec- | 


rights of election on the extinction of the house of 


These | 


to each other, than a single monarchy. 

1. Silver and gold were not very scarce in the 
| first ages of the French monarchy ; but they pas- 
ised more by weight, than by tale. A lax and 
|ignorant government, which had not learned the 
jlucrative mysteries of a royal mint, was not par- 
| ticularly solicitous to give its subjects the security 
\of a known stamp in their exchanges. In some 
cities of France, money appears to have been 
coined by private authority before the time of 
Charlemagne; at least one of his capitularies 
forbids the circulation of any that had not been 
stamped in the royal mint. His successors in- 
\dulged some of their vassals with the privilege 
| of coining money for the use of their own terri- 
j tories, but not without the royal stamp. About 
jthe beginning of the tenth century, however, 
| the lords, among their other assumptions of inde- 
| pendence, issued money with no marks but their 
jown. At the accession of Hugh Capet, as many 
as a hundred and fifty are said to have exercised 
\this power. Even under St. Louis, it was pos- 
|Sessed by about eighty; who, excluding, as far 
|as possible, the royal coin from circulation, en- 

riched themselves at their subjects’ expense by 
high duties (seniorages,) which they imposed 
upon every new coinages, as well as by debasing 
its standard. In 1185, Philip Augustus requests 
, the abbot of Corveo, who had desisted from using 
his own mint, to let the royal money of Paris cir- 
culate through his territories; promising that 
|when it should please the abbot to coin money 
|afresh for himself, the king would not oppose its 
| circulation. 

| Several regulations were made by Louis IX. 





| to limit, as far as lay in his power, the exercise of 


his baronial privilege; and, in particular, by 

| enacting that the royal money should circulate in 
the domains of those barons who had mints, con- 
|currently with their own; and exclusively with- 
,in the territories of those who did not enjoy that 
| right. 
|inspection in every private mint. It was assert- 
ed in his reign, as a general truth, that no subject 
might coin silver money. In fact, the adultera- 
;tion practised in those baronial mints had redu- 
ced their pretended silver toa sort of black metal, 
|as it was called, (moneta nigra), into which little 
| entered but copper. Silver, however, and even 
gold, were coined by the dukes of Britany so 
‘long as that fief continued to exist. No sub- 
jects ever enjoyed the right of coining silver in 
| England without the royal stamp and superin- 
|tendence ;* a remarkable proof of the restraint 
in which the feudal aristocracy was always held 
in this country. s ; 

2. The passion of revenge, always among the 
| most ungovernable in human nature, acts with 
‘such violence upon barbarians, that it is utterly 
| beyond the control or their imperfect arrange- 
|ments of polity. It seems to them no part of the 
|social compact, to sacrifice the privilege which 
nature has placed in the arm of valor. Gradu- 
jally, however, these fiercer feelings are blunted, 
and another passion, hardly less powerful than 
jresentment, is brought to play in a contrary di- 
jrection. The earlier object accordingly of juris- 
|prudence is to establish a fixed atonement for 
jinjuries, as much for the preservation of tran- 
|quility as the prevention of crime. Such were 
jthe weregilds of the barbaric codes, which, for a 


\different purpose, I have already mentioned.t 


*I do not extend this to the fact; for in the 
janarchy of Stephen’s reign, both bishops and 
| barons coined money for themselves. 

The antiquity of compositions for murder is 
illustrated by the Iliad where, in the description 
jof the shield of Achilles, two disputants are rep- 
jresented wrangling before the judge, for the 
| weregild, or price of blood. 


Philip the Fair established royal officers of 
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But whether it were that the kindred did not al- |litia, it became impossible to defray its expenses 


Ways accept, or the criminal offer, the legal 
composition, or that other causes of quarrel 
occurred, private feuds (faida) were perpetually 
breaking out, and many of Charlemagne’s capit- 
ularies are directed against them. After this 
time, all hope of restraining so inveterate a prac- 
tice was at an end; and every man who owned 
a castle to shelter him in case of defeat, and a 
sufficient number of dependents to take the 
field, was at liberty to retaliate upon his neigh- 
bors whenever he thought himself injured. It 
must be kept in mind, that there was, frequently, 
either no jurisdiction to which he could appeal, 
or no power to enforce its awards; so that we 
may consider the higher nobility of France as in 
a state of nature with respect to each other, and 
entitled to avail themselves of all legitimate 
grounds of hostility. The right of waging pri- 
vate war was moderated by Louis IX., checked 
by Philip IV., suppressed by Charles VI., but a 
few vestiges of its practice may be found still 
later. 

3. In the modern condition of governments, 
taxation is a chief engine of the well-compacted 
machinery which regulates the system. The 
payments, the prohibitions, the licenses, the 
watchfulness of collection, the evasions of fraud, 
the penalties and forfeitures, that attend a fiscal 
code of laws, present continually to the minds 
of the most remote and humble individual, the 
notion of asupreme, vigilant, and coercive au- 
thority. But the early European kingdoms knew 
neither the necessities nor the ingenuity of mod- 
ern finance. From their demesne lands, the 
kings of France and Lombardy supplied the 
common expenses of a barbarous court. Even 
Charlemagne regulated the economy of his farms 
with the minuteness of a steward, and a large 
proportion of his capitularies are directed to this 
object. Their actual revenue was chiefly deri- 
ved from free gifts made, according to an ancient 
German custom, at the annual assemblies of the 
nation, from amercements paid by alodial propri- 
etors for default of military service, and from 
the freda, or fines accruing to the judge out of 
compositions for murder. These amounted to 
one third of the whole weregild; and of this, 
again, one third was paid over by the count to 
the royal exchequer. After the feudal govern- 
ment prevailed in France, and neither the heri- 
bannum nor the weregild continued in use, there 
seems to have been hardly any source of regular 
revenue besides the domanial estates of the 
crown: unless we may reckon as such, that 
during a journey, the king had a prescriptive 
right to be supplied with necessaries by the 
towns and abbies through which he passed; 
commuted sometimes into petty regular pay- 
ments, called droits de giste et de chevauchee. 
Hugh Capet was nearly indigent as king of 
France; though, as count of Paris and Orleans, 
he might take the feudal aids and reliefs of his 
vassals. Several other small emoluments of 
himself and his successors, whatever they may 
since have been considered, were in that age 
rather seigniorial than royal. The rights of toll, 
of customs, alienage, (aubaine,) generally even 
the regale, or enjoyment of the temporalities of 
vacant episcopal sees and other ecclesiastical 
benefices, were possessed within their own do- 
mains by the great feudatories of the crown. 
They, I apprehend, contributed nothing to their 
sovereign; nor even those aids which the feudal 
customs enjoined. 

The history of the royal revenue in France is, 
however, too important to be slightly passed 
over. Asthe neces: ties of government increas- 
ed, partly through the love of magnificence and 
pageantry, introduced by the crusades and the 
temper of chivalry, partly in consequence of 
employing hired troops instead of the feudal mi- 


by the ordinary means. Several devices, there- 
fore, were tried, in order to replenish the ex- 
chequer. One of these was by extorting money 
from the Jews. It is almost incredihle to what a 
length this was carried. Usury, forbidden by 
law and superstition to christians, was confined 
to this industrious and covetous people. It is 
now no secret, that all regulations interfering 
with the interest of money rendered its terms 
more rigorous and burthensome. The children 
of Israel grew rich in despite of insult and op- 
pression, and retaliated upon their christian 
debtors. Ifan historian of Philip Augustus may 
be believed, they possessed almost one half of 
Paris. Unquestionably they must have had sup- 
port both at the court and in the halls of justice. 
The policy of the kings of France was to employ 
them as a spunge to suck their subject’s money, 
which they might afterwards express with less 
odium than direct taxation would incur. Philip 
Augustus released all christians in his dominions 
from their debts to the Jews, reserving a fifth 
part to himself. He afterwards expelled the 
whole nation from France. But they appear to 
have returned again; whether by stealth, or, as 
is more probable, by purchasing permission. St. 
Louis twice banished, and twice recalled the 
Jews. A-series of alternate persecution and tol- 
erance was borne by this extraordinary people 
with an invincible perseverance, and a talent of 
accumulating riches which kept pace with their 
plunders; till new schemes of finance supplying 
the turn, they were finally expelled under 
Charles VI, and never afterwards obtained any 
legal establishment in France. 


A much more extensive plan of rapine was 
carried on by lowering the standard. Originally 
the pound, a money of account, was equivalent 
to twelve ounces of silver; and divided into 
twenty pieces of coin, (sous) each equal conse- 
quently to nearly three shillings and four pence 
of our new English money.* At the revolution, 
the money of France had been depreciated in the 
proportion of seventy-three to one, and the sol was 
about equal to an English half-penny. This was 
the effect of a long continuance of fraudulent 
and arbitrary government. The abuse began un- 
der Philip I. in 1103, who alloyed his silver coin 
with a third of copper. So good an example was 
not lost upon subsequent princes; till under St. 
Louis, the mark-weight of silver, or eight ounces, 
was equivalent to fifty sous of the debased coin. 
Nevertheless these changes seem hitherto to have 
produced no discontent; whether it were that a 
people, neither commercial nor enlightened, did 
not readily perceive their tendency; or, as has 
been ingeniously conjectured, that these succes- 
sive diminutions of the standard were nearly 
counterbalanced by an augmentation in the value 
of silver, occasioned by the drain of money du- 
ring the crusades, with which they were about 
contemporaneous.t But the rapacity of Philip 
the Fair kept no measures with the public; and 
the mark in his reign had become equal to eight 
livres or a hundred and sixty sous of money. 
Dissatisfaction and even tumults arose in conse- 


.|quence, and he was compelled to restore the coin 
5 Pp 


*Besides this silver coin, there was a golden 
sol, worth forty pence. Le Blanc thinks the so- 
lidi of the Salic law and Capitularies mean the 
latter piece of money. The denarius, or penny, 
was worth two sous six deniers of modern French 
coin. 

+The price of commodities, he asserts, did not 
rise till the time of St. Louis. If this be said on 
good authority, it is a remarkable fact; but in 
England we know very little of prices before that 
period, and I doubt if their history has been het- 


| ter traced in France. 





to its standard under St. Louis.* His successors 
practised the same arts of enriching their treasury ; 
under Philip of Valois, the mark was again worth 
eight livres. But the film had now dropt from 
the eyes of the people ; and these adulterations of 
money, rendered more vexatious by continued 
re-coinages of the current pieces, upon which a 
fee was extorted by the moneyers, shewed in 
their true light as mingled with fraud and rob- 
bery. 

These resources of government, however, by 
no means superceded the necessity of more direct 
taxation. The kings of France exacted money 
from the roturiers, and particularly the inhabi- 
tants of towns, within their domains. In this 
they only enacted as proprietors, or suzerains; 
and the barons took the same course in their own 
lands. Philip Augustus first ventured upon a 
stretch of prerogative, which, in the words of his 
biographer, disturbed all France. He deprived 
by force, says Rigord, both his own vassals, who 
had been accustomed to boast of their immunities, 
and their feudal tenants, of a third part of their 
goods. Such arbitrary taxation of the nobility, 
who deemed that their military service discharged 
them from all pecuniary burthens, France was 
far too aristocratical a country to bear. It seems 
not to have been repeated ; and his successors 
generally pursued more legitimate courses. Upon 
obtaining any contribution, it was usual to grant 
letters patent, declaring that it had been freely 
given, and should not be turned into precedent 
in time to come. Several of these letters patent 
of Philip the Fair are extant, and published in the 
general collection ofordinances. But inthe reign 
of this monarch, a great innovation took place in 
the French constitution, which, though it princi- 
pally affected the method of levying money, may 
seem to fall more naturally under the next head 
of consideration. 

IV. There is no part of the French feudal 
policy so remarkable as the entire absence of all 
supreme legislation. We find it difficult to con- 
ceive the existence of a political society, nom- 
inally one kingdom, and under one head, in 
which, for more than three hundred years, there 
was wanting the most essential attribute of gov- 
ernment. It will be requisite, however, to take 
this up a little higher, and inquire, what was the 
original legislature of the French monarchy. 

Arbitrary rule, at least in theory, was uncon- 
genial to the character of the northern nations. 
Neither the power of making laws nor that of 
applying them to the circumstances of particular 
cases, were left at the discretion of the sovereign. 
The Lombard kings held assemblies every year 
at Pavia, where the chief officers of the crown 
and proprietors of lands deliberated upon all leg- 
islative measures, in the presence and, nominally 
at least, with the consent of the multitude. Fre- 
quent mention is made of similar public meetings 
in France by the historians of the Merovingian 
kings, and, still more unequivocally, by their 
statute. ‘These assemblies have been called par- 
liaments of the Champ de Mars, having originally 
been held in the month of March. We know 


*It is curious, and not perhaps unimportant, to 
learn the course pursued in adjusting payments 
upon the restoration of good coin, which happen- 
ed pretty frequently in the fourteenth century, 
when the States General, or popular clamor, 
forced the court to retract its fraudulent policy. 
Le Blanc has published several ordinances nearly 
to the same effect. One of Charles VI. explains 
the method adopted rather more fully than the 
rest. All debts incurred since the depreciated 
coin began to circulate were to be paid in that coin, 
or according to its value. Those incurred previ- 
ously to its commencement were to be paid ac- 
cording to the value of the money circulating at 
the time of the contract. 





